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Title 45 — Public Welfare 
SUBTITLE A— DEPARTMENT OF HEALTH. 
EDUCATION, AND WELFARE, GENERAL 
ADMINISTRATION 
PART 86— NONDISCRIMINATION ON THE 
BASIS OF SEX IN EDUCATION. PRO- 
GRAMS AND ACTIVITIEC RECEIVING OR 
BENEFITING FROM FEDERAL FINAN- 
^ CtAL ASSISTANCE 

^ 1 

On June 20. 1974. the Office for Civil 
Rights ot the Department of Health, Ed- 
ucation, and Welfare gave notice of pro- 
posed* rulemaking to the effect that It In- 
tended to add Part 88 to the Depart- 
mental rcgiilation to effectuate tlUe DC 
of the Education Amendments of 1972 
(20 U.S.C. sections 1681 et seq.). except 
sectiorjs 904 and 90^ thereof (20 U.S.C. 
1684 and 1686) , with regard to Federal 
flnanclal assistance administered by the 
Department (39 FR 22228) . Title IX pro- 
vides that "No per^son in the United 
States shall on the basis of sex, be ex- 
cluded' from participation in, be denied 
the benefltu of. or be subjected to disr 
elimination under any education pro- 
gram or activity receiving Federal finan- 
cial assistance," with ctttain exceptions. 
Olttt EC is similar to title yi-of the Civil 
Rights Act of 1964 (42^.S.C. 2000d et 
seq.) 3xccpt that title JX applies to dls- 
crlmlnaUon based on/£ex. is limited to 
education programs and activities, and 
Includes employment. Title EfC is also 
similar to. but independent of , secllona 
709A and 845 of thejPuIollc Health Serv- 
ice Act which, in effect, proscribe dis- 
crimination on the baslji of sex ity admls- 
Efons to certain health training pro- 
grama (42 ■U.S.C. 295h-*9 and 42 U.S.C. 
. 298b-2). ' I 
2 

Interested persons were given until 
October 16. 1974. in which to submit 
written, comments, suggestions, or ob- 
jections xcgardinj the proposed regula- 
tion. The Department received over 9700 
comments, suggestioiis or objections and. 
after conslderaUon aU relevant mat- 
ter presented by interested persons, the 
regulation as proposed is hereby adopt- 
ed, subject to changes as reflected here- 
in. 

3 

ElTKCnVE DATS 

This regulation has been signed by the 
Secretary of Health, Education, and 
Welfare and approved by the President 
It will be transmitted to Congress pur- 
OCSuant to sisction 431(d)(1) of the Qen- 
nreral Education Provisions Act, as amend- 
■*jcd by section 609(a) (2) of the EducaUon 
'^■lAmendments of 1974 (Pub. L. 93-380. 88 
Stat. 667) . The regxilation will become 
effective on July 21. 1975. 

o 

O BvHHAur op' Regulation 

Subpart A o.f tills regulation 86!! 
•^S through 86.9) includes definitions and 
{^provisions concerning: remedial and af- 
firmative actions, self-evaluation, re- 
quired assurances, dissemination of in- 



formation policies, and other general 
matters.related.to discrin)ination on the 
basis of sex. The Subpart also explains 
\he effect of state an^ local laws and 
other requirements. 
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Subpart B <§§ 86^11 through 86.17) de- 
scjibes the educational institutions and 
other entities, whether public or prlvat^, 
which are covered in whole or in part By 
the xegulatldn. It also Includes exemp- 
tions as to. the admissions practices of 
certain educational Institutions and an 
.exemption as to the membership prac- 
tices of social fraternities and sororities, 
♦he Boy Scouts, Girl Scouts, Camp pire 
Girls. Y.W.C.A.. Y.M.C.A., and certain*' 
voluntary youth service organizations. 
This Subpart defines ''admissions," and 
describes certain .educational institutions 
which are eligible 'to submit transition 
plans designed to convert their single-sex 
admissions processes to nr«r.-dlscrlmlna- 
tory processes over a stated period of 
time not to exceed seven years^from the 
date of enactment of title, IX (i.e., by 
June 24. 1979). The exemptions ^or the 
admissions practices of/certaln educa- 
tional instltutiotis are set forth in § 901 
(a) of title rx as originally passed by 
Congress in Pub. U 92-318. The exemp- 
tion for the memj^rship practices of the 
aforementioned youth organizations was 
Inserted into title DC by 5 3(a) of Pub. L. 
93-568. signed by the P^^esldent* on De- 
cember 31. 1974. 



Subpart C (§§ 86.21 through 86.23) sets 
forth the generar and particular prohi- 
bitions with respect to nondiscrimination 
based on sex In admlssldns policies and 
Admission preferences. Including re- 
quirements concerning recrtiitment of 
students. Th^ regulatory requirements 
regarding treatnient of students and 
employment (Subparts D and E) are ap- 
plicable to all educational institutions 
receiving Federal financial assistance, 
Inclrding th'ose whose admissicis are 
exempt under Subpart C. 

7^ 

Sivbpart D (5§ 86.31 through 86.42) sets 
fortli the general rules with respect to 
prohibited discrimination in' educational 
programs and activities. The specific sub- 
ject matter covered in Subpart D includw 
discrimination on the basis of sex in aca- 
demic research, extracurricular and 
other offerings, homing, facilities, access 
to programs and activities, financial and 
employment awistance to students, 
health and' Insurance benefits for stu- 
dentSi physicfal education and instruction, 
athletics, discrimination based on the 
marital or parental status of students 
and portions of classes dealing with sex 
education. The regulation explicitly docs 
not affect the use of particular textbooks 
or curricular materials. 

8 



employment in educational programs and 
activities. The specific subject mat'tcrs 
covered are: discrimination on the basis 
of sex In hiring and employment cri- 
teria, recruitment, compensation, job 
classlflcatlori and structure, ^promotions 
and terminations, fringe benefits, con- 
sideration of marital or parental status, 
leave practices, advertising, and pre-em- 
ployment inquiries as to marital or pa- 
rental status. It also Includes provisions 
for exeml)tlons where sex -is a b^na fide 
occupational qualification. 

♦ 9 • ^ > 

Subpart F (§ 86.71) sets forth^'jthe in- 
terlm procedures which will govern the 
imr .ementatlon of tho regulation by in- 
corporating by referexice the Depart- 
ment's procedures under title VI of the 
Civil Rights Act of. 1964. 

Scope of Application 
... 10 , 
Section 86.11, in Subpart B, provides 
that the regulation applies "to each edu- 
,cation program or activity which receives 
or benefits from Federal financial assist- \ 
ance" administered by the Department. 
Under analogous cases involving consti- 
tutional prohibitions against racial dis- 
crimination, the courts have held that 
the education functions of a school dis- 
trict or college include any service, fa- 
ciUty. activity <m: program which it oper- 
ates or sponsors. Including athletics and 
other extracurricular activities. These 
precedents have been followed with re- 
gard |o sex discrimination; see Brenden 
V. Independent School District 742, 477 
F. 2d 1292 (8th dr. 1973). <^ 

U 

Title DC requires In 20 U.S.C. 1682, that 
termination or refusal to grant or con- 
tinue such assistance ''shall be limited 
In its effect to tlie particular education 
program, or activity or part thereof In 
which .noncompliance has been found." 
The Interpretation of this provision in 
title IX will be consistent with the inter- 
pretation of similar language contained 
hi UUe VI of the'ClvU Rights Act of 1964 
(42 U.S.C. 2000d-l) . Therefore, an edu- 
cation program or activity or part 
thereof operated by a recipient of Fed- 
eral financial assistance administered by 
the Department will be subject to the 
requirements of this regulation If it re- 
ceives or benefits from such ass^tance. 
This Interpretation is consistent with the 
only case specifically ruling on the lan- 
guage contained In Utle VI. which'holds 
that Federal funds may be tenninated 
under title VI upon a finding that they 
'•are infected by a discriminatory en- 
vironment • • Board of Public In^ 
struction of Taylor County Florida v: 
FincK 414 F. 2d 1068, 1078-79 (5th Cir. 
1969). • 

A more detailed discussion of various 
sections in each of the 'Subparts of tho 
title DC regulation Is set forth in tlie 
following paragraphs. In certain caijcs, 



Subparts (§§86.51 through 86.61) sets^ major issues and tlie reasons for the 
forth the general rules with respect to flndl language are discussed. 
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SuBPAiir A— CiiAXiiES 
13 

Section 86.1-rThe statement of pur- 
pose Is amended by adding the words 
lliiyhether or not such program or activ- 
ity'ls offered or sponsored by an educa- 
tional institution as defined in this part." 

. 14 ^ 

Paragraph 86.2(a)— The definition of 
title rX" as used in the regulation Is 
amended by adding "except 5 §904 and 
906 thereof." The U.S. Code citation has 
been appropriately amended to reflect 
this change, 

15 i 

Parasrraph 86.2(J)--The definition of. 
**local education agency'* is amended* to. 
Include the following parenthetical ab- 
breviation: "L.E,A.** ' ^ / 

18 

Section 88.3— Remedial and affirma- 
tive action and self-evfduation. Para- 
graph <a) of this sectt($h is amended to 
read as follows: 

If the Director "finds that a r^lplcnt haa 
dtscrlmlriated against persons on the ba«la 
sex In an education program or activity, 
such recipient. shaU take such remedial ac- 
tion as the Director dcemsjaeccaaary to over- 
come the effects of such disoflmlnatlon^i.^^ 

17 

Paragraph (b) of ihls section is 
amended by adding the sentence "Noth- 
ing herein shall be Interpreted to alter 
any aCQrmatlve action dbUgatlons which 
a recipient may have linder Executive 
Order 11246.^ 

In addition » paragraphs (c)' and (d) of 
this section have been added. Paragraph 
(c) requires recipients within a year of 
the effective date of the regulation to 
evaluate their policies and practices and 
the effects, thereof in terms of the re- 
quirements of the regulation, to modify 
any of these polices and practices which 
do not or may not meet the requirements 
of the regulation, and to take appropriate 
remedial action to eliminate the effects 
of any discrimination which resulted or 
may have resulted from adherence to 
them. Paragraph (d) requires that the 
recipient maintain fw* at least three 
years from completion ot the evaluation 
made pursuant to paragraph (c) a de- 
scription of any modifications made and 
any remedial actions taken pursuant to 
paragraph (cV, 

18 

Section 88, 4 (a) — The general descrip- 
tion of assurances.required is amended 
to add the following: 

An assurance of compliance with this Part 
shaU not be satisfactory to the Director If 
the applicant or recipient to whom such 
assurance applies falls to commit itself to 
take whatever remedial action is necessary 
In accordance with i 86^ < a) to eliminate 
existing discrimination on the bas'ls of sex or 
to eliminate the effects of past discrimination 
whether occurring prior or subsequent to the 
submission to the Director of such assurance. 

^ 19 

Paragrfti>h J0.8(a)— The paragraph 
concerning the effect of this regulation 



on other Federal provisions is amended 
to add the words "and do'not alter" im- 
mediately prior to the word "obligations" 
in the proposed regulation. 

20 

Section 88.8— The section concerning 
designation of a responsible employee Is 
amended as follows: The section as It 
appeared in the proposed regulation Is 
redeMgnated as paragraph 86.8(a) and 
Is amended by adding, at the end of the 
section as it appeared In the proposed 
regulation, the sentence; "The recipient 
shall notify all its students and em- 
ployees of the name, office address and 
telephone nimiber of the employee or 
employees appointed pursuant to this 
paragi-aph." A second paragraph desig- 
nated paragraph 86.8(b) is added to 
Vead: ^ 

<b) Complaint procedure qf recipient, A 
recipient shaU adopt and publish grievance 
procedures providing for prompt and equi- 
table resolution of student and employee 
complaints alleging any action which would 
be prohibited by this Port. 

21 

Section 86.9— The section on dissemi- 
nation of policy has been amended as 
follows: Subparagraph 86.9(a)(1) is 
amended by adding the words "and par- 
,ents of elementary and secondary stu- 
dwSs'^followlngLthe word "students," 
and by adding the words^'and-alLimiQna 
or professional organisations holding 
collective bargaining or professional 
agreements" before the words "with the 
recipient." , ^ 

Analysis 

22 

Although a nimiber of changes were 
made in Subpart A. ^ost of these 
changes may be viewed as clarifications 
rather than as substantive alterations. 
One substantive change was made in 
} 66.3 where two new paragraphs con- 
cerning self-evaluation have been added. 
The Secrctaiy believes that many of the 
discriminatory policies and practices now 
adhered to continue largely because the 
institutions responsible forlthem are mi- 
aware of their existence. Accordingly, the 
Secretary believes that the requirement 
that recipients conduct an initial inquiry 
into their activities will enable then) to 
identify and to eliminate, much discrim- 
ination without the intrusion of the Fed- 
eral government In addition, where a 
compliance review reveals noncompli- 
ance, the Department will be able to take 
into account in determining necessary 
corrective action to be taken by a recl]> 
lent the . actions already being taken by 
the recipient to further equal opportu- 
nity and to achieve full compliance with 
title IX and the regulati(xi pursuant to 
their, self- evaluation. 

An additional substantive change was 
made In 9 86.8 where the regulation now 
requires recipients to establish grievance 
procedures (§ 86.8(b)). The Secretary 
believes tliat the establishment of griev- 
ance procedures by recipients will facili- 
tate compliance and prompt correction of 
complaints with resort to Federal in- 
volvement. 



Tlio regulation leaves up to the recipi- 
ent the choice of having, one central 
grievance procedure or of cstabllshinsr 
individual procedures on different 
campuses If that Is appropriate. 

'23 " . . 

Other than as noted above, the con- 
tent of Subpart A remains substantively 
close to that in the proposed rule. 5 86.2 
Is especially important since it provides 
definitions- applicable throughout the 
regulation. Of, particular note Is 5 86,2 to) 
which provides that where an educa- 
tional IiistltuUon is composed of more 
than one school, department or college*' 
admission to* which is Independent of 
ad'mIssl(Mi to any other component, each 
such school, department or college is con- 
sidered as a separate unit for the pur- 
poses of determining whether its admis- 
sions are covered by the regulation. Thus. ^ 
if a private Institution is composed of an 
undergraduate and a- graduate college, 
admissions to the undergraduate college 
are exempt (see discussion under Sub- 
part B below), but admissions to the. 
graduate school are not, 

^1 24 

Paragraph 86,3 (a) requires remedial 
action to overcome the effects of previous 
dlscrlmlnatlon^based on sex which has 
been found or identified in a Federally 
assisted education program or activity. 
Remedlai.acJlwi_i>ui5uant_to^par^ 
86,3 (a) Is restricted to those areas of a 
recipient's education program or activity 
which are not exempt from coverage. 
Paragraph 86.3(b) permits, but does not 
require, .Rfflrmatlve eflforts to overc9mQ. 
the effects of conditions which have re- 
sulted in limited participation in all or 
part of a recipient's: education program 
or activity by members of either sex. 
Moreover, the affirmative efforts referred 
to in paragraph 88.3(b) do not alter any 
obligations which a recipient may have 
as a Federal contractor pursuant to Ex- 
ecutive Order 11246. 

25 

Section 86.4 requires each recipient of 
Federal flnanciai a^istance to submit tc^ 
the Director ah assurance that each of 
its education programs and activities re- 
ceiving or benefi ting., from. sii9h assist- 
ance will be administered in compliance 
with the regulation. Such an assurance 
win be considered unsatisfactory if. at 
any time after it la given, the recipient 
fails to take any remedial action found 
necessary to correct discrimination or the 
effects thereof. 

SlTBPART B — CUhUGtS 

26 

Section 86.12 is amended as follows: 
Paragraph 80.l2(b> concerning the 
claiming of an exemption based on re- 
ligion Is amended to read: 

(b) Exemption* An educational InslItutloA 
which wlflhM to claim th& exemption set 
forth in paragraph (a) ot this section shall 
do 80 by submitting in writing to the Dlrec* 
tor a statement by the highest ranking om- 
cial of th& institution, identlXylng th9 pro- 
visions of this Part which conflict with a 
speciflo tenet of the rellgloue organlzatlon. 
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27 

Sections 86.14 through 86.16 are re- 
designated as 5§ i<6.15 through 86.17. A 
hew § 86.14 is a Ided dealing with mem- 
bership practices of social fraternities 
and sororities. YMCA, YWCA. Girl 
Scouts, Boy Scouts, Camp Fire Girls 
and certain voluntary youth organiza- 
tions. A new paragraph 86.15(a), reHect- 
ing the specific language of subpara- 
graph 901(a) (2) of the Statute. Is added 
specifying that the regulation does ,not 
apply to the admissions jpractices of edu- 
cational institutions prior to June J:4, 
1973. which Is one year from the date of 
enactment of tl^tle DC. *^ 

Analysis 

28 

Three changes were made in Subpart B 
of which two might be considered sub- 
stantive: The procedure for obtaining an 
exemption from the coverage of title IX 
because of conflict between the statutory 
requirements and the religious tenets of 
a recipient or its controlling organization 
have been modified and simplified. An 
educational institution now need only 
submit a statement by Its highest rank- 
ing offlclAl id^ntifvlng the provisions of 
the regulation which conflict with the 
tenets of the religious organization in- 
volved. The most notable substantive 
change in Subpart B, however, is the ad- 
dition of a new § 86.14 which essentially 
incorporates the provisions of the re- 
cently enacted "Bayh Amendment" to 
title IX. The amendment, which is found 
at I 3 of Pub. L. 95-568, exempts from 
the requirements of title IX and, hence, 
of this regulation, the membership poli- 
cies find prActioes of certain organiza- 
tions which, though educational In na- 
ture or assisted by on education Institu- 
tion, have traditionally restricted their 
membership to members ol one sex. It is 
important to note that, with rwpect to 
fraternal organizations, both the anieiid- 
ment and the regulation limit their ex- 
emption to fratemtles and sororities of 
a social nature. Thus, membership poli- 
cies of busineas and other professional 
Xratemltlcs and sororities may be sub** 
Jcct to covcTHfc eitfccr if they themselves 
receive Federal flnaodal assistance in 
connection with an edoeatlon program or 
actitUy or If tbcy f all -vitbin the ambit 
of subpan^mph M.SKbXT) under 
which recipients lure prohibited Irom pro- 
viding tIgnifiuazU assistance to^ agencies, 
orgailMitions or pcrsoi» which discrimi- 
nate on the basis of sex. 

29 

Apart from the changes noted Immedi- 
.ately above, Subpart B remains substan- 
tively the same as it appeared in the pro- 
jxwed rcgxUatlon. Section 86.12 provides 
that the regulation, docs not apply to 
religiously controlled Institutions to the 
extent that such application would be 
incopslstent with the religious tenets of 
the controlling organixatlon. Section 
86.1S of the regulation provides that all 
pubilc and private military schoolD which 



are recipients of Federal financial as- 
sistance, whether secondary or post- 
secondary, are e:ccmpt from coverage. 
Neither the statute nor the regulation 
applies to United States military and 
merchant marine academies since these 
schools are Federal entitles rataer than 
recipients of Federal assistance. 

30 

The statute covers admissions in only 
certain Institutions ; vocational, profes- 
sional, graduate, and public under- 
*graduate Institutions, except such 'of Uie 
letter as from their founding have been 
traditionally and continually single-sex. 
The admissions policies of private under- 
gra» *.te Institutions are exempt. Under 
tfie ocatute and § 86.15, the admissions 
requirements do not apply. In general, to 
admissions to pubilc or private pre- 
school, elementary and secondary 
schools. Because the statute mandates 
such coverage as to vocationdl schools, 
however, admission to public or private 
vocational schools,'whether at the junior 
high school, high school or post-second- 
ary level. Is covered by paragraph 86.15 
(c) and must be nondiscriminatory. With 
respect to coverage of admissions to in- 
stitutions of professional and vocational 
education, th& Secretary has Interpreted 
the statute as excluding admissions 
coverage of professional and vocational 
programs offered at private under- 
graduate schools* Thus, admission to pro- 
grams leading to a first degree in fields 
such as teaching, engineering, and archi- 
tecture^t such private colleges will be 
exempt under paragraph 86.15(d). A 
number of comments were received urg- 
ing the Secretary to change his Inter- 
pretation of the statute In this area. Even 
after reassessing the Department's posi- 
tion on this issue, the Secretary believes 
that Congress did not address the over- 
lap between the term "professional" and 
the term "undergraduate." Thus, the 
Secretary remains convinced that, while 
that section of the statute pertaining to 
admissions might be read as including 
professional degrees wherever they are 
offered, the statute can also be read as 
stating that admissions to private under- 
graduate schools were to be totally ex- 
e2ni#i. The exemption In paragraph 86.15 
(d) for admissions to public traditionally 
and continually single-sex undergraduate 
Institutions will affect only a few institu- 
tions, nikewise, S 88.16 of the regulation, 
concerning traiisition by single-sex in- 
stitutions whose admissions are covered 
by the statute into institutions with non- 
discriminatory admissions practices, will 
affect relatively few Institutions^ - 

SUBPART C — Chances ^ 

31 

Section 86.21— Subparagraph 86.21(b) 
(2) is amended to Include the words "and 
alternative" tests or criteria which do not 
have such a disproportionately adverse 
effect are shown to be unavailable" fol- 
lowing the paragraph as It appeared In 
the proposed regulation. That section Is 
further amended by omitting the words 



"successful completion of" and Inseitlng 
the words "success In." 

32 ^ 

Subparagraphs 86 2l<c1 <2> and 0> 
are amended by deleting the words "mis- 
carriage, abortion" and Inserting in licu 
thereof Uie words "termination of preg- 
nancy." 

33 

Subparagraph 86,21<c>M> i? amended 
by deleting the term "Ms.' 

34 

Section 86.23~Parasvai:h 87 23 i 
amended to read as follows: 

(a) Nondiscriminatorj; Tccniitmcnt A re- 
cipient to which this Subpart applies shaU 
not discriminate on the basis of sex In the 
recruitment and admission of students. A 
recipient may be required to undertake ad- 
ditional recrultmciit efforts for one sex as re- 
medial action pursuant to $ 86.3(a) . ai»d may 
choose to undertake such eflorts as aftirma- 
i\\c action pursuant to 5 8C.3(h). 

Analysis 
25 

Neither of the two changes in Subpart 
C Is substantive. The amendment to sub- 
paragraph 86.21(b)(2) clarifies a prln- 
clple .whlch provoked some^ C9nfuslon in 
the comments. ^ _ 

Both that change"; ar.d the^ revision of 
paragraph 8G.23(a) reflect an eilort to 
conform the provisions of the regulations 
deallng^wlth students and those dealing 
with -icmployees. Apart from these 
changes, the substance of Subpart C re- 
mains unchanged and generally pre- 
scribes (subject to the appropriate ad- 
missions exemptions) requirements for 
nondiscrimination In recruitment and 
admission of students to education pro- 
grams and activities. In addition to a 
general proHibltlon of discrimination in 
paragraph 88.21 (a) , the regulatlon^deli_n- ^ 
eates, in paragraph 86.2r(b), specific 
prohibitions based on sex relating to such 
practices aS ranking of applicants, appli- 
cation of quotas, and admlnistratiorv^f 
tests or sielection criteria. Use of tests for 
admission which are shown to have a dis- 
proportionately adverse efifect on mem- 
bers of one sex must be shown validly to 
predict success in the education progra;m 
or activity in question and alternative 
tests or criteria which do not have such 
a disproportlonatery- adverse effect must 
be shown to be unavailable (subpara- 
graph 86.2i(b) (2) ). Further, In connec- 
tion With this prohibition. §'86.22 of the 
regulation forbids a recipient from giving: 
preferencejto applicants on ^thc basis of 
their attendance at particular institu- 
tions if the preference results in discrim- 
ination on the basis of sex. Such prefer- 
ences may be permissible under that sec- 
tion, however, Jf the granting institution 
can show that the pool of applicants ell- ^ 
glblo lor such preferences includes 
roughly equivalent numbers of males and 
Xemales, or It can show that the total 
numbar of applicants eligible to' receive 
preferences Is Insignificant in compari- 
son with Its total appUcant pool. 
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36 

Sj^ecinc prohibitions in Subpart C also 
^ forbid applying rules . concerning such 
matters as marital or parental status in 
a manner which discriminates In admis- 
sions on the basis of sex (subparagraph 
86121(0) (D). Subparagraph 88.21(c) (2) 
prohtbita discrimination on the basis of 
pregnancy and related conditlpns» and 
subparagraph 86.21(c)(3) provides tltat 
* recipients shall treat disabilities related 
to such conditions in- the same manner 
and under the same policies as any other 
temporary disability or physical condi- 
tion Is treated. Finally, in addition to 
the provisions of S 86.23 discussed above, 
a recipient may not, under paragraph 
86.23(b) » recruit primarily or exclusively 
at Institutions the student bodies of 
which are exclusively or predominantly 
elngle-sex If the effect of such recruit- 
ment efforts is to discriminate on the 
basis of sex. 

Subpart D — CiiANCEs 

37 

Section 86.31, concerning education 
programs and activities, is amended as 
follows: 

^ 38 

Subpsuragraph 86.31(b) (6) Is amended 
by adding after the word "behavior" the 
wo rd "sanctl ons." 

39 

Subparagraph 86.31(b) (6) Is amended 
by adding after the word "appUcant" the 
words "including eligibility for In-state 
fe«3 and tuition." • 

40 

Subparagraph 86.31 (b)(7) Is amended 
to read as follows: 

(b)(7) aid or perpetuate dlacrlmlnAtlon 
agatiift may p«r8on by providing algnlflcant 
ftiwii^tTCifc to any agency, organization* or 
pMraon which _dl6crlmlna tea on the basis of 
seziln providing any aid, benefit or service 
to students or employees; 

Paragraph (c) is redesignated as para- 
graph (d) and a new paragraph (c) Is . 
Inserted to read as follow 3: 

(o) Assistance administered by a recipient 
educational institution to study at a foreign 
institufion^^A xecipiezLt educational institu- 
tion m*y administer or asilit In the adminis- 
tration of scholarships, feUovrshlpa, or other 
awards estabUshed by foreign or domestic 
wUls, trusts, or almUar legal Instnmients, or 
by acts of foreign governments and restricted 
to members of one sex, which are designed 
to provide opportunities to study abroad, and 
which are awarded to studente who are al- 
ready matriculating at or who are graduates 
of the. recipient Institution; ProvidedrSk re- 
cipient ejlucatlonal Institution which admin- 
isters or assists in the administration of such 
schojarshlpe, fellowships, or other awards 
which are restrlbt«d to members of one sez 
provides, or otherwise makes available rea^ 
sonable opportunities for similar studies for 
niemben of the othef^ nx. Such opportunities 
inay be derived from either domestic or 
foreign souroet, 

' 41 

Subparagraph 86.31(d) (2) (i) is 
amended by deleting the word "ensure" 



appearing In tlie second line of the pro- 
posed regulation and substituting there- 
for the words "assure itself.** 

42 

Subparagraph 86.32(c) (2) Is amended 
after the word ^'students" In line 5 oi 
the paragraph as it appeared In the pro- 
posed regulatlQn to read as follows: 

sho^l take such reasonable action as may be 
necessary to assure Itself that such 
housing ♦ ♦ ♦ 

The remainder of the paragraph Is 
Unchanged. 

43 

Paragraph 86.34(a) is redesignated as 
$ 86.34 and is amended further by adding 
six subparagraphs containing language: 

(a) Providing adjustment periods with 
respect to dasses and activities in 
physical education; 

(b) Allowing grouping of students In 
physical education classes and activities 
by ability; 

(c) Allowing separation of students by 
sex within physical education class^ and 
activities during participation In contact 
sports; ' 

(d) Requiring use of standards for 
measuring skill or progress in physical 
education classes which do not adversely 
affect members of one sex; 

(e) Allowing portions pfjclasses In ele- 
mentary and secondary schools which 
deal exclusively with human sexuality to- 
be conducted separately for boys and 
girls; and 

(f) Allowing recipients to offer a 
chorus or choruses composed of members 
of one sex or predominantly composed 
of members of one sex If those choruses 
are based on vocal range or auali^.- 

44 

Paragraph 86.34(b) is redesignated as 
$86.35 and retitled "Access to schools 
operated by L.E.A.S.- ' ' 

45 

Paragraph 86.34(c) Is redeslgnated^'as 
$ 86.3/^ 10 read as follows: 

f boui^eling and use of appraisal 

and ciunselincf materials* 

(a) ^Counseling* A recipient shaU not dis- 
criminate against any person on the basis of 
S9X In the counseling or guktaaoe of students 
or appUcants for admission. 

(b) Use of appraisal and counseling mate" 
TialSt A recipient which uses testing or other 
materials for appraising or counseling, stu- 
dents shaU not use different materials for 
students on the basis: of. their sez or mbo 
mate^als which permit or require different 
treatment of students on such basis unless 
such different materials cover the same occu- 
pations and interest areas and the use of 
such different materials Is shown to be c3sen-< 
tlal to eliminate sex bias. Recipients shall 
develop and use Internal procedures for en- 
suring that such materials do not discrimi- 
nate on the basis of sef. Where the xme of a 
counseling test or other Instrument results 
in a substantlaUy disproportionate number 
of 'members of one sex In any particular 
course of study or classification, the recipient 
shall take such action as ls necessary to in- 
sure Itself that such disproportion Is not the 
result of discrimination In the Instrument or 
Its application. ^ 



(c) Disproportion In classes. Where a re- 
cipient finds tht the enrollment of a par- 
tlculor " ass contains a sutrstantlally dUpro- 
portlonace uumber of Individuals of one 
sex, the recipient shall take such action as Is 
necessary to assure Itself that such dispro* 
portion Is not the result of dlscrlminatioii 
on the basis of sox In oounscilng or appraua. 
materials or by counselors. 

46 

Paragraph 86.35(a) Is redesignated as 
5 86.37 and the new section Includes four 
paragraphs which include language: 

(a) Generally prohibiting recipients 
from limiting eligibility for or providing 
different financial assistance to students 
on the basis of sex or from assisting out- 
side organizations or persons which so 
discriminate In providing assistance, and 
from applying any rules or assisting in 
the application of any rules which treat 
members of one sex differently from 
members of the other sex on the basis 
of marital or parental status: 

(b) Specifically allo^ying recipients to 
administer or assist in administration 
of, sex-restrictive scholarships, fellow- 
ships or ether forms of financial assist- 
ance established under a ^domestic or 
foreign will, trust, bequest or other simi- 
lar instrument, if the overall adminis- 
tration Is nond*«"3rlmlnatory; 

(c) Requiring the provisions of rea- 
sonable opportunities to receive athletic 
scholarships: or grants-in-aid Id propor- 
tion to the number of students of each 
sex participating In Interscholastic or 
Intercollegiate athletics, ^but allowing 
separate ffnancial assistance for' mem- 
bers of each sex provided In connection 
with separate athletic teams to the ex- 
tent those ^ teams are permitted "under 
this regulation, 

47' 

A new §8C.38 Is added which Is en- 
titled "Employment assistance to stu- 
.denta.'^^ The new section includes two 
paragraphs: Paragraph 86.35(b) be- 
comes paragraph 86.38(a). Paragraph 
86.35(c) Is redesignated as paragraph 
86.33(b). 

48 

Section 86.36 Is redesignated as 
I 88.39 and Is amended by adding at the 
end of the section as it appeared In the 
proposed regulation the sentence "How- 
ever, any recipient which provides fuU 
cpyerage healtii service ' must provide 
gynecological care." 

50 . 

Paragraph 86.40(b) is amended to in- 
clude five subparagraphs containing 
language: . ' 

1. I*rohibitlng discrimination against 
or exclusion of pregnant students from 
an education program or activity unles,s 
the student voluntarily requests to par- 
ticipate in, a separate portion of the pro- 
gram^on^activity of the recipient: 

2. Allowing a recipient to require a 
pregnant student to obtain a certification 
of a physician that the student is physi- 
cally and emotionally able; to continue 
participation In the normal education 
program, or activity so long as such ii 
certification Is required of all students 
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for other physical or emotional condi- 
tions: 

3. Allowing recipients to offer sepa-- 
rate instrucUon for pregnant students so 
long as admittance to such instruction 
i.*; voluntary and provided such instruc- 
tion is comparable to that offered tc non- 
l)re?nant students: 

4. Requiring- recipients to treat preg- 
nancy, childbirth, false pregnancy, ter- 
mination of pregnancy or recovery there- 
from like any other temporary disabil- 
ity: and 

5. Where a recipient does not main- 
tain a temporary disability policy for .the 
student or where a student does not 
qualify for leave, the recipient mu^t treat 
pregnancy, childbirth, false pregnancy, 
termination of pregnancy or recovery 
therefrom as a justification for a medi- 
cal leave of absence at the conclusion of 
which the student shall be rehistated to 
the status which slie held when the leave 
began. 

51 ' 

Paragraph W.38^b>. "Determination 
of student interest," and paragraph 
86.38(c) . "Affirmative efforts," of the pro- 
posed regulation have been deleted. Sec- 
tion 88.38 is redesignated as § 86.4X and 
is further amende to Include language: 

(a) Problbltln« discrimination by a 
recipient in any Interscholastlc. Inter- 
coUe^te. dub. or intramural athletics. 
* <b) Allowing separate tefuns when 
those teanas arc based on competitive 
skili or IX they are in contact sports, but 
requiring that IT a teani lis provided for 
members oX one sex and not for the other 
in a non-contact sport and athletic op- 
portunities for the sex for whom a team 
is not provided have previously been 
limited, members of that scx:be allowed 
to try-out for the team offered (Contact 
sports are defined for the purpose of the 
regidation.) 

(c) Delineating eiome of the factors 
which win be considered in assessing 
whether a rccltrfent has pnyvldcd equal 
opportunity in the area of athletics. 

(d) Allowing recipients an adjustment 
period during which they must work to 
comply with this section as quicldy as 
possible but in no event allowing non- 
compliance to continue past one year 
from the offective date of the regulation 
in tlie case of elementair ichools and in 
no case later than three years from the 
effective date of the regulation in the 
case of secondary and post-secondary 
schools. 

52 

A new i Is added ooncemhig 
curriculum. 

Analysis ^ 
53 

Several of the changes made in Sub- 
part D arc substantive in nature. The 
language in snbparagrai^i e«.31<b)(7) 
has been amended in reeponse to com- 
ments in order to clarify the Depart- 
ment's position when ageocleB, orga- 
nizations or person not part of the re- 
cipient would be subject to the require- 
ments of the regulation. Some, of these 
"outside** organizations have been ex- 
empted' from title IX with respect to 



their memberBhip policies by a recent 
amendment to the Statute which was en- 
acted in late 197*. This amendment is 
reflected, as already noted, in §86.14 
which exempts social^ fraternities and 
.sororities, certain named groups such as 
the Girl Scouts and certain voluntary 
youth service organiza£i<ms. Other 
groups, however, such as business and 
professional fraternities and ^rorities 
and honor societies continue to cov- 
ered. The regulation provides that if the 
recipient furnishes the "outside" agency 
or organization with "significant iassist^- 
ance," the "outside" agency or organiza-^^ 
tion becomes so connected with the edu- 
cation program or activity of the re- 
cipient tliat any discriminatory policies 
or practices for which it is responsible 
become attributable to the recipient. 
Thus, such forms of assistance as faculty 
sponsors, facilities, administrative staff, 
etc.. may be significant enough to create 
the nexus and to" render the organiza- 
tion subject to the regulation. Such de- 
terminations will turn on the facts and 
circumstances of specific situations. 

Section 88.31(c) provides that where 
a sex-restricted scholarship, fellowship, 
or other such award estaj^llshed' by a 
foreign Will, trust or similar legal instru- 
ment but administered by a r|ecipient 
constitutes a benefit to a studentjalrcadj/ 
matriculating at the recipient institution 
(e.a. the Rhodes Scholarship and the 
Clare Fellowship which provides oppor- 
tunities ^or male students at domestic 
institutions to study abroad), the 
schqlarship, fellowship or avTard may not 
be administered by the recipient unless 
the recipient administers, provides, or 
otherwise makes available, reasonable 
opportunities for siniilar studies for stu- 
dents of the other sex. Such benefits may 
be derived from either domestic or for-^ 
eign sources* ^ 
54 . 

The language in subparagraph 86.32 
(c) (2) has been changed in response to 
numerous comments wliich indicated 
concern that Institutions which list or 
approve off-campus housing would be 
required to conduct ,^on-site reviews of 
that housing which would result in a 
high cost to the institution and thereby 
militate against its continuity to aid 
studente in finding off-campus housing. 
Under the regulation, on-site reviews, 
while permissible, need not be made as 
a routine matter by institutions, but the 
Institution must take reasonable steps 
to assure itself that off-campus housing 
is comparable with respect to quality, 
quantity, and cost for members of each 
sex, given the proportion of Individuals 
of each sex seeking such housing. 



55- 

The changes in 5 88.34 arc also sub- 
stantive. Subparagraph 86.34(a) requires 
physical education classes at the ele- 
mentary school level to comply fully with 
the regulation as quickly as possible but 
to be in full compliance no later than 
one year from the effective date of the 
regulation in order to permit schools and 
local education agencies sufficient time 
to adjust schedules and prepare staff. 
It further requires physical educa- 



tion classes at the secondai7 and PO'^t- , 
secondary levels to comply fully with the 
regulation as quickly as possible but to 
be in full compliance no later than three 
years from the effective date of the reg- 
ulation. During such grace periods, while 
the recipient Is making any necessary 
adjustments, it must ensure that physi- 
cal education classes and activities which 
are separate are comparable for members 
of each sex. The recipient must be able 
to demonstrate that it is moving as e.^- 
peditiously as possible within the pre- 
scribed^' time frame toward eliminating 
separate physical education classes The 
adjustment pe iod permitted at the sec- 
ondary and ^post-secondary levels is sig- 
nmcantly longer than that to be per- 
mitt^ at the elementary level because of 
the existence of wide skill differentials 
attributable to^ the traditionally lower 
levels of' graining available to girls In 
many schools. 

\ ' 5G 

Subparagrai>h 86.34<b) provides that 
ability groupin^xin physical education 
classes is permis^l{)le provided that the 
composition of the groups is determined 
objectively with regard- to individual 
performance rather tl\an on the basis 
of sex. Subparagraph >S6.34(c) allows 
separation of students l;>y sex within 
physical education classes >^urinr com- 
petition in wrestiing. boxing.^Ice hockey, 
football, basketball and other sports the 
purpose or majpr^actlvity of which in- 
volves bodily contact. Subparagraph 
86.34(d), requiring the use of standi^rds 
for measuring skill or progress in physi- 
cal education which do not impact, ad- 
versely on members 6^ one sex, is irvr^ 
tended to eliminate a problem raised by^ 
many comments that, where a goal-ori- 
ented standard Is used to assess skill or 
progi;ess. women wiljbalniost invariabU 
'ccore lower than men. For example, if 
progress Is measured by determining 
whether an individual can perform 
twenty-five push-ups, the standard may 
be virtually out-of-reach for many more 
women -than men because of the differ- 
ence in strength between average per- 
sons of each sex. Accordingly, the ap- 
propriate standard might be an individ- 
ual progress chart based on the number 
of push-ups which might be expected of 
that individual. 

57 

Subparagraph 86.34(e) which allows 
separate sessions in sex education for 
boys and girls at the elementary and 
secondary school l^vtl was published 
on July 12. 1974, ..as a clarification of 
the proposed regulation published in 
June (39 FR 25667). The final language 
has been slightly modified in response 
to comments indicating that the original 
language published on July 12, which 
referred generally to "sessions involving 
sex education" was somewhat vague. 
Ilie present language more precisely 
identifies the material which may be 
taught separately as that dealing "ex- 
clusively with human sexuality." It 
should be stressed, of course, that neither 
the proposed regulation nor these final 
provisions require schools to offer sex 
education classes. Rather, the regula- 
tion specifically ullQws particular por- 
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tions of any such classes that a school 
district elects to offer to be offered sep- 
arately -to boys and girls. 

Numerous comments were received on 
the subject of physical education both 
-II favor of and opposed to the position 
takerr In the proposed regulation. Many 
commentators linked their opposition to 
coeducational physical education to their 
opposition tb coeducational sex educa-j 
tion classes. Some asked for separate 
but equal or comparable physical educa- 
tion. Others were opposed to the pro- 
posed regxilatlon on the grounds of safety 
and supervision problems, and because 
they believed that physical differences 
between the sexes mandated differential 
treatment. Another group suggested 
that women would be discriminated 
against by losing In competition and 
recelvliig lower grades. Finally, some 
were opposed to any Federal Involve- 
ment in local school matters. 

59 

The' expanded section on counseling 
and use of appraisal and counseling ma- 
terials wag Included in response to com- 
ments. Three amendmenta to the original 
lAngu&ge ure of particular note: First, 
while the language which appeared in the 
propoted regulation txeftted only use of 
appralBal and counseling materials, para- 
graph 88.36(a) of the final regulation 
prohibits discriminatory coiinseling 
Kaelf. Second paragraph 86.36(b) which 
Incorporates some of the proposed 
language on materials also includes ser- 
eral further ooocepts. It allows iise of 
different counasUng materials based on 
•ex if use of such materials is shown to be 
sfiiential tn dlminatiDg sex bias: Recip- 
ients are required to use internal proce-» 
dures for ensuring that their counseling 
materials are free from sex bias; and 
finally, where use^oi a.particular test or 
instrument rewalts in .a elaseiflcation 
which is substantially disproportionate 
in sexual oompos&tian* the recipient must 
Mm whaterer action is neceasMy to as* 
sure itself that the disproportionate clas- 
sificatk»n is XK>t th* result of a sex*biased 
test or of discriminatory a<bnlnistration 
of an unbiased test Third, paragraph 
86.36(c) requires that where a recipient 
edticatlonal institution finds that the 
co^iosition of a class is disproportion-* 
atel7 male (xt female, it must take steps 
to assure itsdf that the disproportion is 
not the mult of sex-biased counseling 
» or the TIS8 of discriminatory counseling 
or appraisal materials. 

l^ew 5 36.37 concerning financial 
assistance to students has also been eX"» 
panded ov^ its earlier version as 1 8d»36 
of the proposed regulatSon. The propoaed 
regulation prohiblie^ recipients from 
gMDg difrerent ItPm ot fi n ancial 
assistanoe or dtlferent amoonts of any 
form of ffiich .assistanoe on the basis of 
B&x. The present pnnlslons remain un- 
changed with respect to this requirement 



61 

Numerous comments were <^recelved 
from colleges, and universities ^ claiming 
that the proposed paragraph 86.35(a) 
would cause to *'dry-up" a substantial 
portion of funds currentiy available for 
student financial assistance made avail- 
able through wills, trusts and bequests 
which require that award be made to 
members of a specified sex. As a result, 
a new paragraph 86.37(b) has been 
added which allows recipients to admin- 
ister or assist In the administration' of 
scholarships, fellowships or other finan- 
cial assistance programs established 
pursuant to domestic or foreign wills, 
trusts, or similar legal Instruments, 
which require that awards- be made only 
to members of a specified sex, provided 
that the overall effect of such adminis- 
tration or assistance Is nondiscrimina- 
tory. Thus, the regulation now requires 
institutions to award financial aid on the 
basis of criteria other than sex. Once 
those students eligible for financial aid 
hayo been Identified, the financial aid 
office may award aid from' both sex- 
restrlctlve and non-sex-restrlctive 
sources. If there are InsufQcIent sources 
of financial aid designated for members 
,of a particular se^crthe Institution would 
be 'required to obtain the funds from 
other sources or to award less assistance 
from the sex-restrictive sources. 

62 

^'or example, If fifty students are ser 
lected by a university to receive financial 
assistance, the students should be 
ranked in the order in which they are 
to" receive awards. If. award is based on 
need, those most in need are placed at 
the top of the list; if award Is based on 
academic excellence, those with the 
higher academic averages are placed at 
the top of the list. The list should then 
be given to the financial aid oCQcc which 
may match the students to the scholar- 
ships and other aid available, whetiier 
sex-restrictive or not However, if after 
the first twenty, students have been 
matched with funds, the financial aid 
ofSce runs out of non-restrictive funds 
and is left ^ith only fimds designated 
for meii, these fuxuis must be awarded 
witixout regard to sex and' not solely to 
men \mleas only jnen.^ left on the 
list If both men andrwomen:i^main on 
the Ust, the unlrersity must locate addl*- 
tional funding for the women or cease 
to give awards at that point. 

The provision included in the pro- 
posed: regulation- exempting aisx-re- 
.jjtrictcd scholarships, fellowships, and 
other financial assistance , programs 
established imder foreign wills, trusts or 
similar legal instruments, has been re- 
moved. Where such scholarships, fel- 
lowships, and financial aid are adminis- 
tered by the recipient and constitute 
assistance to a student enabling him or 
her U> matriculate at th€ recipient in- 
ntittltion, they may be treated like simi- 
lar forms of financial assistance estab- 
lished under domestic wills, trusts, and 
similar legal instruments or by acts of 



foreign governments^ and paragraph 
86.37<b) has been modified accordingly. 

\^ • 64 ^ ^ 

Subparagraph 86.37(c) (1) requires 
recipients to provjde reasonable oppor- 
timltles' for athletic scholarships or 
grants-In-^id for members of each s^x 
in proportion to^tiie nimiber of students 
of each sex participating In Inter- 
scholastlc or Intercollegiate athletics 

65 \ 

Subparagraph 86.37(c) '2) retains the 
provision of paragraph 86.35(d) of the 
proposed regulation allowing sex-restrlc- 
tlvd athletic scholarships provided as 
part of sex-restrictive athletic teams to 
the extent the operation of such teams 
Is consistent with subparagraph 86.37 
(c)(1) and the athletics' section of the 
regulation (§ 86.41). 

' 66 

Section 86,38 requires, as did Its pred- 
ecessor section, that assistance In mak- 
ing outside employment available to 
students, an3 that employment of stu- 
dents by a recipient thust be undertaken 
in a nondiscriminatory manner. 

67 

Section 86.39, In addition to Incor- 
porating § 86.36 of the proposed regula- 
tion, requires that if full coverage health 
service "Is offered by recipients It must 
Include gynecological care. This require- 
ment should not be InteiTreted as re- 
quiring^ the recipient to employ a 
specialist physician. Rather, It is the 
Department's intent to require only that 
basic services in the gynecological field 
such as routine examinations, tests and 
treatment be provided where the recip- 
ient has elected to offer full health serv-» 
ice coverage. Any limitations on health 
services offered cannot be based on sex; 

68 

The content of paragraph 86.40 u) Is 
unchanged from the earlier proposal. 
.The changes in paragraph 86.40(b) sum- 
marized above continue to require that 
pregnancy, childbirth, false pregnancy, 
terminaUon of pregnancy or recovery 
therefrom be treated like any other tem- 
porary .disability. In response to many 
comments; the regulation now provides 
in subparagraph 86.40(b) (2) that a re- 
cipient may require a student who is or 
has TecenUy been pregnant to obtain a 
doctor's; certificate as to her ability to 
participate in the normal education pro- 
gram or activity so long as such a certifi- 
cate is required of all 8tudentS;for other 
physical or emotional conditions. Sub- 
paragraph 86.40(b) (3) now allows a 
recipient to operate^ a portion of its 
program or activity separately for preg- 
nant students* However, it prohibits 
mands^tory assignment of students to 
such classes or schools and the Instruc- 
tional program offered separately must 
be comparable to that offered to non- 
pregnant students. 
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69 

Section 86.41. the athletics section of 
U*c Kfgulation, has been changed to meet 
.,ome of the problems raised by the 
^.omments. Many comments received 
Uitring the comment period Indicate some 
.confusion as to whether Intramural 
ijiogiams are covered by this section 
Since the Intent Is to cover iritramurals, 
the phrase "interscholastlc. Intercolle- 
giate, club or Intramural athletics" has 
been substituted for the term "athletic 
programs" appearing In the first .sen- 
tence of paragraph 86.38(a) of the pro- 
posed regulation/ 

70 

Paragraph 86.41(a) provides that ath- 
letics must be operated without discrimi- 
nation on the basis of sex. The De- 
partment continues to take the position 
that athletics constitute an integral Part 
of the educational processes of schools 
and colleges and. as such, are fully sub- 
ject to the requirements of title IX 
even In the absence of Federal funds 
g'oing directly to athletics. Except for 
certain specific exemptions not directly 
pertinent to athletics, paragraph-901(a> 
of title IX Is virtually identical to para- 
graph 601(a) of ttltlc VI of thCv Civil 
Rights Act of 1964. Since the language 
of title IX so closely parallels that of 
title VI, in the absence of specific Con- 
gressional indications to the contrary; 
the Department has badcaHy interpj^d 
tlUe IX consistently with interpretallons 
of title VI in similar areas. Under title 
VI, the courts have consistently consid- 
ered athletics sponsored by educational 
institutions to be an integral part of 
tbT.t institution's education program or 
activity and* consequently, covered by 
UUo VI. See, for example,. 5u>ann v. 
• Charlotte-Mecklen'burp Board oj Kduca- 
tion, 402 U.b; 1, 18 (1971) and United 
States V, Jefferson County.Board of Ed- 
ucation, 372 F.2d 886, 891 (5th Clr.:i96tf) , 
affirmed en banc, 380 P.2d 385 (5th Cir. 
1967) cert, denied sub nom. United 
States V. CatWo Parish Soard of^Edw 
cation, 389 XJi5. 840 (1967). 

71 " 



Slixiilirly, in cases- wherein plaintiffs 
haye^ challented state and local rules 
pnixibiting competitioa between men and 
women in hl«h school athletics a« being 
R violation cft the equal protection clause 
of the Fourteenth Amendment, inter- 
scholastic sports have been speclflc^ 
recognized as part of the education proc- 
ess. Brendejiy, iniievefident\School Dis- 
trict 742, All F.ad 1292, 1297-1299 (8th 
Cir. 1973); Bticha v. Illinois High Schcol 
Association '131 P. Supp. 89, 74 (MX). lU. 
1972) ; cf. Hass, v. South Bend C<^mu- 
nity Schocd Corporation, 2B9 NJl. 2d 495. 
499 (S. Ct. Ind. 1972) wid Retd V. NB- 
braska School Activities Association, 341 
F. Supp. 268, 262 (D. Neb. 1972). 

In addition, 5 844 of the .Education 
Amendments of 1974 (Pub. L. 93-380) 
compels ^ the pepartment to •^[PJreimre 
and.publJsh • ♦ • proposed regulations 



implementing, the provisions of title TX 
of the E<iucatlon Amendments of 
1972 * • * which shall include with re- 
spect to Intercollegiate athletic activities 
reasonable provisions considering the na- 
ture of particular sports." Thus, in light 
of the case law under title VI and the 
Fourteenth Amendment, and the Con- 
gressional mandate to cover intercollegi- 
ate athletics in § 844 of Pub. L. 93-380, 
the Department believes that coverage 
of athletics is mandated by title IX and 
that such coverage must be reflected in 
the regulation. 

73 

A substantial number of comments was 
received by the Department on the vari- 
ous issues raised concerning the athletic 
provisions of the proposed regulation. 
Numerous comments were received favor- 
ing a proposal submitted by the National 
Collegiate Athletic Association that the 
revenues earned by revenue-producing 
intercollegiate sports be exempted from 
coverage under thfs regulation. Other 
comments were submitted against this 
proposal. 

^ - 74 

The NCAA proposal was not adopted. 
There Is no ba^is under the statute for 
exempting such sports, or their revenues 
from coverage of title IX. An amendment 
to the Education Amendments of 1974 
was Introduced by Senator John Tower 
on the floor of the Senate specifically 
exempting, from title IX revenue from 
re.venue-produclng Intercollegiate ath- 
letics. 120 Cong, Rec. S 8488 (dally ed. 
May 20, 1974) . The "Tower Amendment" 
was deleted by the conference committee 
and was. In effect, replaced by the so- 
called "Javlts Amendment" which be- 
came § 844 of Pub. X. 93-380 mandating 
that the Department publish proposed 
tlUe IX regulatlbns whch would Include 
^'reasonable provlsons" covering inter- 
collegiate athletics. ^ 

75 * - 

In response to the comments, while 
paragraph 86.41(a) remains substan- 
tively the same as- Its predecessor, the 
rejifainder of the athletics section has 
been changed. Paragraph 86.38(b) of the 
proposed regulation required an annual 
detenrination of student Interest by a- 
recipient. This provlrion was videly ipis* 
interpreted as requiring institutions to 
take an annual poll of the student body 
and to offer all sports in which a major- 
ity of the student body exprw-sed interest 
and abolish thc^e in which there is no 
Interest; The IJepartnienf s intent, how- 
ever, is to required Institutions to take 
the interests of both sexes into account 
in determining :what sports to offer. As 
long as there is no discrimination against 
members of either ^s^x, the institution 
may o^fer whatever sports it desires. The 
"determination of student interest" pro- 
vision has been removed. A new para- 
graph 86.41(c) (i) rcQuim institutions to 
,select "BxArPi Uxid leviis of competition 
which effectively accommodate thos in- 
terests and 'abilities of. members of \)6th 
8exe«.**ln so doing, an insUttition should 
consider by a reasonable method it dettns 
^pxopriate,;the interests of both sexes. 



• Paragraph 86.38(c) of the proposed 
regulation required all recipients spon- 
soring athletic activities to take certain 
al)lrmative efforts wiih regard to mem 
beis of the sex for which athletic oppor- 
tunities Jmve been limited nbCwlthstand- 
ing the lack of any finding of dlscriml 
nation. Since such a requirement could 
be considered "afflrmatlve action" and 
was somewhat lncon.slstent ^^lth § 86 3. 
It has been deleted. However, "affirma- 
tive efforts" may still be required pur- 
suant to paragraph 86.3 (a> 'or may be 
undertaken on a voluntary basis pur- 
suant to paragraph 86.3(b). Paragraph 
86.41(b) permits separate teams, for 
members of each sex where selection for 
the team Is based on. competitive skill or 
the actlvltj^ involved ls"^a contact sport. 
If, however, a team In a non-contact 
sport, the membership of which is based 
on skill, is offered for members of one 
sex and not for members of the otlier sex. 
and athletic opportunities for the sex 
for v'hom no teatn^is available have pre- 
viously been limlted.Jndivlduals of that 
sex must be allowed to compete for the 
.team offered. For example, If tennis Is 
offered for men and not'for women and 
a woman wishes to play on the tennis 
team, ff women's sports have previously 
been limited at the Institution In ques- 
tion, that woman may compete for a 
place on the "men's" team. However, this 
provision does not alter the responsibility 
which a recipient has under § 86.41(c) 
with regard to the provision of equal op- 
portunity. Under § 86 41 (c^ (H , recipients^ 
are required to select "sports and levels 
of competition which effectively accomo- 
date the interests and abilities of mem- 
bers of both sexes." Thus, an institution 
would be required to provide separate 
teams for men and women in situations 
where the provision of only' one team 
would not "accommodate the Interests 
and 'abilities of members- of both sexps." 
This provision, of course, applies whether 
sports are contact or non-contact. As In 
the section on physical education, a con- 
tact sport is defined by using some ex- 
amples and leaving the status of other 
sports to be aetermlned on the basis of 
whether their purpose or major activity 
involves bodily contact. 



76 

Paragraph 86.41(c) retains the sub- 
stance of paragraph 86.38(d) of the pro- 
posed regulation but has been expanded 
to provide more guidance on what factors 
the Department considers integral to 
providing equal opportunities In athlet- 
ics. A list has been provided for the 
guidance of recipients of Items which 
will be considered by the Office for Civil 
Rights in evaluating a recipient's Inter- 
scholastlc. intercollegiate, club or intra- 
mural athletics to determine if equal op- 
portunity is available. These items will 
be considered whether or not a recipient 
sponsors separate t^ams. since. Inequality 
of opportunity may. exist even where 
women participate on the same teams 
with men! The enumeration of items, is 
not Intended as a limitation on the items 
which the Department may deem per- 
tinent for consideration during a par- 
ticular compliance investigation or re- 
view. 
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77 

As provided Jn the proposed regtilatlon, 
the Department will not consider, as a 
per se failure to provide equal opportu- 
nity, unequal aggregate expenditures for 
members of each sex or unequal expendi- 
tures for male and female teams if such 
separate teams are offered or sponsored* 
Clearly, it is possible for equality of op- 
tortunity to be provided without exact 
equality of expenditure. However, any 
failure to provide necessary funds for 
women's teams may be considered by 
the Department in assessing equality of 
opportunity for members of each sex. 

78 

Finally, paragraph 86,4 1(d) has been 
added to provide a period of time similar 
t6 that, allowed In the area of physical 
education for recipients to adjust their 
athletics^ offerings to comply with the 
requlrdbients of the regulation. The De- 
partment will construe this section as 
requiring recipients to comply before the 
end of the adjustment period wherever 
possible. 

79 

The Iftst substantive cliange in Sub- 
part D l5 the addition of specific exemp- 
tion of textbooks and currlcular mate- 
rials from the Bcope of the regulation. 
The new acction explicitly states the De- 
partmenVfi position that title XX does not 
reach the vute ot teztbooka and currlcular 
materialB on the baaia of their portrayals 
of Individuais in a stereotypic manner 
or on the ljasis that they otherwise ^pro- 
ject discrimination agalDBt persons on 
account of their sex. As stated in' the 
preamble to the proposed regulation, the 
Depeirtment recognizes that aex stereo- 
typlJQg in textbopkA^and currlcular mate- 
rials is serlous^mattcr. However, the 
Impoi&tion of restrictions In this area 
woiUd tneritably limit..cnmmun>cation 
and would thrust the Department into 
the; role d Meral censor. There is no 
evidence m ttie legislative hijitory that 
Uze proscription in title JX against sex 
discrimination should be lDtenpreted:as 
requirintf, prohibitdiiic or lizolting the use 
of any such material Normal rules of 
stetutowy c6nstr»ictlon require ihp Dc- 
pertmetit, wbereter possible, to inter* 
prei s U tut o ry languaie In such % way 
as to arekl potontiftl conflicts with the 
Constitution, Aosordingly, the Depart- 
ment has construed title IX as not reach- 
ing tex1^}ooks and cnrricttlar materials 
on the ground that to follow another 
interpretation mii^t place the Deport** 
ment in m position of limiting free ex- 
pression in violation of the First Amend- 
ment. 

80 

The Department received a number of 
comments as ^ well as one petition con- 
cerning discrimination in textbooks and 
currlcular -materials. The comments to 
favor of lncludtog coverage of textbooks 
and currlcular materials came from na- 
tional organizations, several college or 
• university presidents or chancellors, 
several * local school superintendents, 
several local organizations c(nd interest 
groups, and a number of individuals. 
'Comments opposing coverage were also 
submitted. . 



Subpart E— Changes 
81 

Sections 86.41 through 86.51 are re- 
desigpated as §§86.51 through 86.61. 
Subparagraph 86.51(a)(4) is added pro- 
viding as follows: 

A recipient shaU not grant preferences to 
applicants for employment on the baela of 
attendance aVany educational Institution or 
entity which "admits as students only or pre- 
dominantly members of one Aex, If the giv- 
ing of such a preference has tho effect of 
discriminating on the basis of sex in violation 
of this Part. 

82 

Subparagraph 86.51(b) (2) is amended 
to add after the word ''termination" the 
words ''application of nepotism policies." 
Subparagraph 86.51(b)(8) is amended 
to delete the words "pregnancy leave" 
and to substitute therefor the words 
"leave for pregnancy, childbirth, false 
pregnancy, termination of pregnancy." 

83 

Section 86.53 is amended by deleting 
, § 86.53(a) and substituting the following: 

(a) Nondiscriminatory recrvitment end- 
hiring. A recipient shall not discriminate on 
the basis of sex in the recruitment and hiring 
of employees. Where ft recipient has beon 
found to bo presently discriminating on the 
basis ol sex in the recruitment or hiring of 
employees, or has in the past so discrimi- 
nated, the recipient shall recruit members of 
the MX so discriminated against so as to over- 
come the effects of such past or present 
discrimination. 

84 

Section 86.54 is amended by deleting 
PEiragraphs 86.44 (b) and (c) as they ap- 
peared in the proposed regulation and by 
substituting a new paragraph 86.54(b) to 
read: 

.(b) Results in the payment of wages .to 
employees of one sex at a rate less than that 
paid to employees of the opposite sex tor 
equal work on jobs the performance of which 
require:! equal skill, effort, and responsibility, 
and Which are performed under similar work- 
ing conditions. 

.85 

Paragraph 86.55(c) l5 amended by de-, 
letlnir the words '"op^to to." Section 
86.67 U\ amended by deletins paracraphs 
80.57 (b) , (c) , (d) and (e) and by substi- 
tuting therefor languaire: 

(1) Prohibiting dticrlminaUon in em- 
ployment on the basis of pregnancy, 
childbirth, false pregnancy, termination 
of pregnancy, or recovery the'rcfrom. 

(2) Requiring trentoent of pregnancy, 
childbirth, false pregnancy, tennination 
of pregnancy, and recovery therefrom, 
to be treated as any other temporary dis- 
ability for the purposes of leave, seniority 
and other benefits or services. 

(3) Requiring, where a recipient does 
not maintain a leave pollcv or where an 
employee does not qualify lor leave under 
such a policy because of inadequate lon- 
gevity on the job, that the recipient shall 
treat an employee's pregnancy, child- 
birth, false pregnancy, termination of 
pregnancy, and ^recovery therefrom, as a 
Justification for reasonable leave without 
pay with guaranteed reinstatement upon 
her retium. 



86 

Section 86.60 is amended by deleting 
the term "Ms.*' > 

Analysis 
87. 

Before discussing the substantive 
changes in Subpart E, one explanation is 
needed regarding a section that was not 
changed. Subpart E generally follows the 
Sex Dlscriniination .Guidelines (29 CFR 
Part 1604) of the Equal Employment Op- 
portunity Commission (EEOC) and the 
regulations of the Office of Federal Con- , 
' tract Compliance (OFCC) , United States - 
Department of Labor (41 CFR Part GO). 
The EEOC administers title VH of the 
Civil Rights Act of4904, which prohibits 
employment discrimination, &nd the 
OPCC is responsible for the coordination 
and implementation of Executive Order ^ 
11246, as amended, which prohibits em- 
ployment discrimination by Federal con- 
tractors. HEW is responsible for admin- 
istration, pursuant to the OFCC regula- 
tions, of the Executive Order as to fed- 
eral contractors who are educational in- 
s'titutions. Virtually all recipients subject 
to this Part 86 are also subject to title 
vn and many are also subject to the Ex- 
ecutive Order. Except in the area of 
fringe benefits, where Subpart E of the 
title IX regulation differs from the tiUe 
vn Sex Discrimination Guidelines of the 
EEOC, an employer who complies with 
the title IX regulation will generally be 
complying both V*th UUe VII and the 
Executive Order. It should be empha- 
sized, however, that nothing in the biUe 
IX regulation alters any responsibilities 
that an employer may have under the 
Executive Order or title Vn. Paragraphs 
88.3(b) and 88.6(a) of Subpart A have 
been modified to accentuate this point 

' 88 

Accordingly, subparagraphs 86.56(b) 
(2) of Subpart E remains the same as ' 
subparagrap^h 86.46(b) (2) as it ^^peared 
in tJtie proposed regtilatlon and continues 
to follow the Executive Oi^er regula- 
tions in requiring that fringe benefit 
plans provide either for equal periodic 
benefits to members of each sex or e<iual 
contributions by the employer for mem- 
bers of each sex ($ 88.39 imposes identi- 
cal requirements for student benefit 
plans). Ihe title VH Sex Discrimination 
.Guidelines of the EEOC differ in that 
they prohibit payment of unequal pe- 
riodic benefits on the basis of sex and 
preclude employers from justifying im- 
equal periodic benefits on the basis of 
difTerences in coat for malee and for fe- 
males. While the approacli taken in.the 
flnaljregulation is felt to be the most 
reasonable at present, the Secretary rec- 
ognizes the need to move toward some 
provision for CQuality in periodic benefits. 
In view of the potential problems associ- 
ated with sfuch a provision and also with 
the present inconsistency between the 
EEOC, OPCC and HEW approaches, tlie 
President has directed that a report be 
prepared by October 15 recommending a 
single approach. 
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89 

Subparagraph 86 5Ma>a^ makes it 
clear Uiat the regulation applies to part- 
time employeesMn the preamble to the 
proposed regulation It was stated that 
the sectloi\/concernIng fringe benefits 
(now § 8?<56) would be Interpreted as-^ 
follows;, It would require that where an 
institution's female permanent em- 
ployees are disproportionately part-time 
or .its permanent part-time employees 
are disproportionately female, and the 
institution does, not provide its perma- 
nent part-time employees fringe benefits 
proportionate to those provided full time 
employees, the Institution demonstrate 
that such a manner of providing fringe 
benefits does not discriminate on the 
basis of sex. Assuming the absence.of 
discriminatory hiring practices on the 
part of an employer which channel fe- 
male Job applicants into part-time posi- 
tions, it is questionable whether the 
Department has- the authority to place 
the burden on aq employer to, demon- 
strate that fajlure to give part-time em- 
s ployees fringe benefits proportionate to 
those provided to full-time employees 
under the circimastahces stated above is 
not discriminatory. Since discriminatory 
hiring practices which channel female 
job applicants into part-time jobs are 
clearly prohibited by subparagraph 86.- 
51(a)(1), and because of the questions 
which may be raised as to the soundness 
of the interpretation given to § 86.58 In 
the preamble to the proposed regulation, 
the Deiiartment will atwume the Initial 
burden ol' demonstrating that a particu- 
lar method of providing fringe benefits 
to part-time employees is discriminatory. 

90 

Subparagraph 86.51(a)(4) parallels 
paragraph 88.23(b) which concerns stu- 
dent recnUtment. It prohibits recipients 
■ from gniriting preferences to employ- 
ment applicants who arc- graduates of 
particular institutions, the student bod- 
ies of which are exclusively or predomi- 
nantly of on^ sex, if the effect of such 
preferences results in discrimination on 
the basis of sex. 

91 

Paragraph 86.43(a) as it appeared in 
the proposed regiUation required recip- 
ients wHo recruit for employment to 
make comparable efforts to recruit 
members of each sex. Paragraph 80.53 
(a) of the final regulation no longer 
requires comparable efforts but provides 
that a recipient shall not discriminate 
on the basis of sex in the recruitment 
and hiring of employees. This change 
recojrnizcs that, under some circum- 
stances, an employer may expand greater 
efforts to recruit members of one sex 
without discriminating against members 
of the other. For example, where a school 
district is located close to an all-female 
private undergraduate school, the dis- 
trict may have to expend greater efforts 
to recruit male teachers than it will have 
to use to recruit female teachers. How- 
ever, where a recipient is presently dis- 
criminating on the basis of sex,* or has 



in the past so discriminated, it shall take 
remedial action to recruit members of 
the sex oiscnminated against until the 
effect of such past discrimination no 
longer exists. 

92 

In response to the public comments, 
the language of paragraph 86.54(b> has 
been simplified over the language ap- 
pearing in the proposed regulation to 
prohibit a recipient from enforcing any 
policy or practice which results in the 
payment of wages to members of one sex 
at a rate less than that paid to members 
of the other sex for equal work on jobs, 
the performance of which requires equal 
skill, effort and responsibility, and which 
are performed under similar working 
conditions. This makes the title IX regu- 
lation consistent with the wording of the 
Equal Pay Act of 1963, Pub/L. 88-38, 29 
U.S.C. paragraph 206(d), and will ena- 
ble the Director to rely on the case law 
established under the Equal Pay Act to 
interpret and enforce paragraph 86.S4 
(b). 

93 

Paragraphs 86.57 (b), (c) and (d) have 
been slightly modified from the earlier 
version to make It clear that a recip- 
ient cannot discriminate on the basis 
of pregnancy, childbirth, false pregnancy> 
termination of pregnancy and recovery 
therefrom and that such conditions and 
any temporary disabilities resulting 
therefrom must be treated by the recip- 
ient as any other temporary disability 
forall job-related purpases. 

94 

Paragraph 86.47(e) In the proposed 
regulation provided that an employee 
could not be required to commence leave 
related to pregnancy so long as her physi- 
cian certified that she was capable of 
performing her duties, and that she must 
be allowed to resume work after such a 
leave no more than two weeks after her 
physician certifies that she is capable 
of doUig^o or. In the case of an employee 
who Is a teacher, at the beginning of the 
first academic term after such certifica- 
tion Is made. This section has been com- 
pletely deleted from the final regulation 
shice It Is inconsistent with paragraph 
86.57(b) which requires that all condi- 
tions related to pregnancy be treated as 
disabilities for Job-related purpose^. If a 
recipient requires that any employees 
suffering from a temporary disability be 
required to obtain a physician's certifi- 
cation that they are capable of continued 
work, then it may also require such a cer- 
tification from pregnant employees. If 
a recipient requires all employees who 
take sick leave for a temporary disability 
to retiurn to work after such leave two 
weeks after a physician certifies that such 
employees are capable of returning, then 
the same procedure must be utilized for 
pregnant employees. However, if none of 
these certifications Is^ requhred for other 
temporary disabilities, none may be re- 
quired of pregnant employees. Likewise, 
a recipient may not require pregnant 
employees to give advance notice of when 
they intend to commence sick leave un- 



less such advance notice Is also required' 
of all other employees who iritend to go 
on sick leave due to a temporary dis- 
ablhty in cases where advi\nce knowledge 
of the absence makes ^uch notice p5ssi- 
ble. . 

05 

Paragraph 8660fa prohibits pre-em- 
ployment inquiries ds to an applicant's 
marital status since such inquiries are 
frequently the foundation for discrimina- 
tion against married women. Subpara- 
graph 86 21^0) (4) in Subpart C contains 
a similar prohibition with regard to pre- 
admission inquiries. The proposed reg- 
ulation proscribed inquiries into whether 
a job applicant was "Ms., Miss or Mrs " 
Since under paragraph 86.60(b) inquiries 
as to the sex of an applicant mAy be made 
so long as it is made of members of both 
sexes and is not used to discriminate, the 
inquiry proscribed in paragraph 86,60<a) 
as to whether an applicant is "Ms.. Miss 
or Mrs." has been changed to delete the 
"Ms." 

96 

Finally, § 86.51 permits consideration 
of sex in making employment decisions 
where sex is a "bona fide occupational 
qualification." This section is retained in 
the final regulation to make the title IX 
regulation consistent with the Sex DIf- 
cdmination.Guidelines of the EEOC and 
with the OPCC regulations implementing 
Executive Order 11248. This section will 
be interpreted narrowly, consistent with 
interpretations already made under title 
Vn of the CivU Rights Act of 1964 and the 
Executive Order. » • ' 

Subpart F 
§ 86.71 Interim Procedures 

For the purpows of implementing this Part 
during th© period between Ita effective date 
and the flniil Issuance by the Department of 
a consolidated procedural regulation appli- 
cable to title IX aud other ctvll rights au- 
thorities administered by the- Department, 
the procedural provisions applicable to title 
^ of the ClvU Rights Act of 1964 are hereby 
adopted and Incorporated^ herein by refer- 
ence. These procedures may be found at 45 
CFB ii 80-6—80-11 and 45 CFp Part 81. 

The Secretary has chosen to adopt the 
title VI procedures for use. during the 
interim period between the effective date 
of this regxilatlon and effectiveness of the 
final consolidated procedural regulation 
to simplify enforcement during that time 
and to avoid applying a different proce- 
dure for enforcement of requirements 
concerning discrimination based on race, 
color, or national origin from those based 
on sex. The Department is publishing, 
simultaneously with this final regulation, 
a proposed consolidated procedural reg- 
ulation which will apply to most of the 
Department's civil rights enforcement 
activities. Comments on that proposal are 
solicited, as provided in the notice of pro- 
posed nilemaking, for 45 days. 

QUZSTIOKS 

Questions concerning the application 
or interpretation of this regulation should 
be addressed to the Regional Directors 
of the OfQce for Civil Rights whose 
addresses are as follows t 
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Region I— Mr. John O. Bynoe. RKO 
General Building. 5th Floor. Buinnch 
Place, Bos ton, -Massachusetts 02114. 

Region II— Mr. Joel Barkan, 26 Fed- 
eral Plata. Room 3908. New <York 10007. 

Regioh m— Mr. Dewey Dodds, Gate- 
way Building,'3535 Market Street, Phila- 
delphia, Pennsylvania 19101. 

Region IV—Mr. William Thomas, 50 
Seventh Street, Room 404, Atlanta, 
Georgia 30323. 

Region V— Mr. Kenneth A. Mines, 309 
W. Jackson Boulevard, 10th Floor. Chi- 
cago. Illinois 60J506. 

Regicn VI— Ms. Dorothy D. Stuck» 1114 
ComiTterce Street, Dallas, Texas 75,202. 

Region VII— Mr. Taylor D, August, 12 
Grand Building. 12th and Grand Avenue. 
Kansas City, Missouri 64106. 

Region vni— Mr. GUbert D. Roman. 
Room 11037 Federal Building. 1961 Stout 
Street, Denver. Colorado 80202. 

Region EC— Mr. Floyd L. Pierce, 760 
Market Street. Room 700, San Francisco. 
California W102. 

Region X— Ms. Marlalna'Kliier, 8101 
Arcade Plaza BuUdlng» 1321 Second 
Avenue. SeatUe. tvashlngton 98101. 

. Dated: May 27, 1975. 

Caspar W. Weinbkrcer. ' 

Secfetaru. 

Dated: May 27. 1975. 
Approved: ^ 
GERAI.D R. Ford, 

Part 88 is added to read as set forth 
below: 

PART 8^--N0NDISCRIMlNAT10N ON THE 
BASIS Of SEX UNDER FEDERALLY AS- 
SISTED EDUCATION PROGRAMS AND 
AaiVlTlES 

Sirli>j»rt A — Intnxluctlon 

8«c. 

M.l Parpow and etfectlv© dat«. 

86.2 DeOnlUoDJB. 

86.3 .KemodlAl ftnd attnnfttivo notion and 

8ftIi*«T»lX2fttlOn. 

86.4 Aosuzimco required. 

86.5 Transfers of property, 

86.6 KT^ct of other wqulrementa. 

86.7 Mr»ct of wnployrDentNppportunltiftS. 

86.8 De«l«n*tlon of re^MlbU employe© 

and adopUon of grleTance pro- 
ceduree. 
86.0 Dissemination ocT policy. 

Subpart! — Coverete 

86.11 Application. 

86.12 Kducatlonal Instltutlona controUed by 

religious org&nlBatloss. 

86.13 MUitsry and merchant marine edu- 

catlonal Institutions. 

86.14 Memberebtp practices/ of certj\ln or- 

ganlzatlono. 
86.16 AdmiBfilons. ^ ^ 

86.16 Educational Institutions eligible to 

submit , taransit Ion plans. 

86.17 Transition plans. 
86.10-66.20 IReserredl. 

SuSmert C— 4Weef1m!ne«eo ttn tt» S« 
In Admlfttton end Recmttxnent ProWttted 

86.21 Admission. 
86.23 Preference In admlseion. 
86.23 Recruitment. 
86.24-66.30 iReservedJ, 



Subpart D— blicrimlnatlon on the BealS of Sex 
In Education Programs and Activitits Wehiblted 

Sec. 

86 31 Education programs and actlvlticfj 

80.32 Housing. ^ 

86.33 Comparable facilities. 

86.34 Access to course offerings. 
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Subpart A — Introduction 
§ 86.1 Purpose and effective date. 

The purpose of this part Is to eflfectu-^ 
ate title IX of the Education Amend-' 
ments of 1972» as amended by Pub. L. 
93-563, 88 Stat. 1855 (except sections 
904 and 906 of those Amendments) 
which Is designed to eliminate (with cer- 
tain exceptions) discrimination on the 
basis of sex In any- education program 
or activity receiving Federal financial as- 
sistance» whether or not such program 
or activity Is offered or sponsored by an 
educational institution as defined In this, 
part. This part Is also Intended to effec- 
tuate section 844 of the Education 
Amendmoits of 1974. Pub. L. 03^380. 88. 
Stat. 484. The effective date of this part 
Shan be July 21. 197^ y'" . ' 
{8ec8.-90l, 002, Kdiicfttlott^Amendments of 
1973, 86 SUt. 873. 374; aO'UJB.C* 1681, 1682. 
as amended by Pub. U'9^6«. 38 Stmt. 1856. 
And 8«o. 844. Xducitiou Amendments of 
1974. 88 SUt. 484.;pub.,L. fiS-380) 

§ 86.2 DefmiUont. 

As used In this part,' the term — 

<a)^''ruic /i:" means Utle rx of- the 
Education Amendmenta of 1972. Pub. U 
92^18. as amended by section 3 of Pub. 

93-588. 08 Stat. 1865. except 55 904 
and 908 thereof; 20 U^.C. 55 1881, 1882, 
16^, 1885, 1686. . . 

<b) "Department' means the Depart- 
ment of Health, EducaUon, and Welfare. 

(c) "Secretarv** means the Secretary 
of Health, Kducation, and Welfare. 

<d)' "ZXrector^ means the Director of 
the Office for Civil Rights of the Depart- 
ment.... 



(e) "Rcvi^miig Authority*' means that 
component_of the Department delegated 
authority by tlie Secretary to appoint, 
and to review the decisions of, adminis-'; 
trative law judges in cases arising under 
this Part. 

(f) "Administrative law judge" means 
a person appointed by the reviewing au- 
thority to preside over a hearing held 
.under this Part. 

(g) "Federal finaiicial assistajice 
means any of the following, when au- 
thorized or extended uiider a law ad- 
ministered by the Department: 

(1) A grant or Joan of Federal finan- 
cial assistance, including funds made 
available for: 

(1) The acquisition, construction, ren- 
ovation, restoration, or repair of a 
building or facility or any portion 
thereof; and 

(ii) rtcholarships, loans, grants, 
wages or other funds extended to any 
entity for payment to or on behalf of 
students admitted to that entity, or ex- 
tended directly to such students for pay- 
ment to that entitj% 

(2) A grant of Federal real or personal 
property or any interest therein, in- 
cluding surplus property, and the pro- 
ceeds of the sale or transfer of such 
property,^ If the Federal share of the fair 

* market value of the property is not. upon 
such sale or transfer, properly accounted 
for to the Federal Government. 

(3) Provision of the services of Fed- 
eral personnel. 

(4) Sale or lease of Federal property' 
9 or any Interest therein ,at nominal con- 
sideration, or at consideration reduced 
for the purpose of assisting the recipient 
or In recognltioivoir public interest to be 
served thereby^or permission to use Fed- 
end property or any interest therein 
without* consideration. 

(5) Any other contract, agreement, or 
arrangement which has as one of Its 
putpoees the provision of assistance to 

^any education program or activity, ex- 
cept a contract of Insurance or guaranty. 

(h) "Recipient'* means any State or 
poUUcal subdivision thereof, or any In- 
'strumentality of a State or political sub- 
division thereof, any public or private 
agency, institution, or organization, or 
other entity, or any person, to. whom 
<PWeral flnancJiti assistance is extended 
directly or through another recipient and 
;which operates an education programmer 
activity which receives or benefits from 
such asslstance;"lncluding any subunlt. 
successor, assignee, or transferee thereof, 
(1) "Applicant** means one who sub- 
mits an application, request, or plan re- 
quired to be approved by a Department 
official, or by a recipient, as a condition 
to becoming a recipient. f 

7(j) "Educational institution**; mems a 
local educational agency (L.E.^.) as de- 
fined by section 801(f) of the Elemen- 
tary anc* Secondary Education Act of 
;l9fl5 (20 U.S.C. 881), a prescljool. a pri- 
vate elfementaiy or secondary; school, or . 
an applicant or recipient of the type de- 
*flned by paragraph (k), (1), /m). or (n) 
of this section. / 
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ik. ' ttistitution of Qraduatc higher 
education" means an Institution which. 

(1) Offers academic study beyond the 
bachelor of arU or bachelor of science 
degree, whether or not leading to a cer- 
tificate of any higher degree m the liberal 
arts and sciences; or 

<2) Awards any degree in a profes- 
sional field beyond the first prufes.slonal 
degree ^rcg&rdlcss of whether the first 
professional degree in such field is 
aAurdcd by an institution of undergrad- 
uate hiiiher education or professional 
education) ; or 

(3) Awards no degree and offers ho 
further academic study, but operates or- 
dinarily for the purpose of facilitating 
research by persons who have received 
the highest graduate Uegree in any field 
of study. 

vli ' Institution of undergraduate 
higher education" means. 

U; An institution offering at least two 
but less than four years of college level 
study beyond the high school level, lead* 
ing to a diploma or an associate degree, 
or wholly or principally creditable toward 
a baccalaureate degree; 6r 

i2) An Institution offering academic 
study leading to a baccalaureate degree, 
or 

(3) An agency or body which certifies 
credentials or offers degrees, but which 
may or may not offer academic study. 

(m) "Institution of professional edu- 
cation" means an institution (except any 
institution of undergraduate higher edu- 
cation) which offers a program of aca- 
demic study that leads to a first profes- 
sional degree in a field for which there , 
is a national speciaU7/ed accrediting 
agency recognized by the United States 
Commissioner of Education. 

.(n) "Institution of vocatlojial educa-^ 
tion" means a school or institution (ex- 
cept an Inatitutidh of professional or 
graduate or underffraduate higher edu- 
cation) which has as iU* primary purpose 
preparation of student* to ptirsue a tech- 
nical, skilled, or semiskilled occupation 
or trade, or to pursue study in a techni- 
cal field, whether or not the school or 
institution offers certificates, diplwnas, 
or degrees and whether or not it offers 
fulltime study. 

(o) "Administrativelv separate uniV 
means a school, department or college of 
an educational institutldn (other than a 
local educational agency) admission to 
which is independent of admission to 
any other component of such institution. 

(p) "Admission" means selection for 
part-time, full-time, special, associate, 
transfer, exchange, cr any other enroli- 
merit, membership! or matxiculation in 
or at an education program or activity 
operated by a recipient. 

(q) "StudenV means a person who 
has gained admission. 

(r) "Tran^tion^plan" means a plan 
subject to the approval of the United 
States commissioner of Education 
pursuant to section 901(a)(2) of the 
Education Amendments of 1972, under 
which an educational institution oper- 
ates in making the transition from being 
an educational institution which admits 
only students of one sex to being one 



^sUith adniiU students of botl^i scy,2s 
without discrimination. 

iSecs. 901. 902. Education Amendments of 
1^72, 86 btat. 374, 20 U.S.C. 1681, 1G82> 

§ 8(i 3 Urmedial arid nffirnialive iicliou 
nnti ^eif'CValiiation. 

a J Remedial action. If the Director 
f^.ido tUat a recipient has discrim.nated 
against pei&ons on the basis of sex in an 
education program or activity, ouch 
recipieiit i,iiall take .such remedial ac- 
tion as the Director deems necessary to 
overcome the effects of such discrimina- 
tion. 

(.b; Afajnatii^c action. In the absence 
oi a finding of discrimination on the 
basis of sex in an education program or 
activity, a recipient 'may take afflrma- 
tive action to overcome the effects of 
conditions which resulted in limited 
participation therein by persons of a 
particular sex. Nothing herein shall be 
interpreted to alter any affirmative ac- 
tion obligations which a recipient may 
have under Executive Order 11246. 

KC) Self -evaluation. Each recipient 
education institution, shall, within one 
yearof the effective date of this part. 

Ui Ev^aluate, in terms of the require- 
ments of this part, its current policies 
and practices and the effects thereof 
concerning admission of students, treat- 
ment of students, and employment of 
both academic and non-academic per- 
soruiel working in comiection with the 
recipient's education program or activ- 
ity; . 

Ui> Modify any of these policies .and 
practices which do not or may not meet 
the requirements of this part; and 

(iii) Take appropriate remedial steps 
to eliminate the effects of any discrimi- 
nation which resulted or may have re- 
sulted from adherence to these policies 
and practices. 

(d) Availahility of self-evaluation and 
related materials. Recipients shall mam- 
tain on file for at least ythree years fol- 
lowing competition of the evaluation re- 
quired under paragraph* (c) of this sec- 
tion, and shall provide to^the Director 
upon request, a description ^"^y 
modifications made pursuant to sub- 
paragraph (c)(ii) and of any remedial 
steps taken pursuant to subparagraph 
(c)(lll). 

(Sees. 901, 002, Education Amendments of 
1972, 86 Stat. 373, 374, 20 TJ.8.C. 1681, 1682) 

§ 86.4; ABSurance required. 

(a) General, Every application for 
Federal financial assistance for any edu- 
cation program or activity^shaU as con- 
dition of its approval contain or be acr 
companled by an assurance from the ap- 
plicant or recipient, satisfactory to the 
Director, that each education program or 
activity operated by the applicant or 
recipient and to which this part applies 
will be operated in compliance with this 
part. An assurance of compliance with 
this part shall not be satisfactory to the 
Director if the applicant or recipient to 
whom such assurance applies 'faUs to 
commit itself to take whatever remedial 
action is necessary in accordance with 
( 86.3(a) to eliminate existing discrimi- 



nation on the basis of sex or to eliminate 
the effects of past discrimination 
whether occurring prior or subsequent tq 
the submission to the Director of such 
assurance. 

K\i) Duration of obligation, ili Jn the 
case of Federal financlul assistance ex- 
tended to provide real property or struc 
tures thereoii, such assurance shall obii 
gate the recipient or, in the case of a 
subsequent transfer, the transferee, fur 
the period during which the real prop 
erty or stmctures are used to provide an 
education program or activity. 

(2) In the case of Federal financial 
assistance extended to provide petsoriul 
property, such assurance shall obligate 
the recipient for tlie period during which 
it retains ownership or possession of thie 
property. 

^3> In all other cases such assurance 
.«;hall obligate the recipient Jor the pe- 
riod during which Federal financial as 
slstance Is extended. 

(c) Form. The Director will specify 
the form of the assurances required by 
paragraph (a) of this section and the 
extent to which such assurances will be 
required of the applicant's or recipient's 
subgrantees, contractors, subcontractors, 
transferees, or successors in Interest. 

(Sees. 901, 902. Education Amendments of 

1972. 88 Stat. 373, 374. 20 D.3.<^. 18^1, 1682) 

§ fi6.5 Transfers of properly. ^ 

If a recipient sells or otherwise trans 
fers property financed in whole or in part 
with Federal financial assistance to a 
transferee which operates any educa- 
tion program or activity, and tUe Federal 
share of the fair market value of the 
property is not upon such sale or transfer 
properly accounted for to the Federal 
Government both the transferor and the 
transferee shall be deemed to be recip- 
ients, subject to the provisions of Sub- 
part B. 

(Sees. 901. 902. Education Amendments of 

1973. 80 Stat. 373. 374; 20 U.8.0. 1 681, 1682) 

§ 86.6 Effect other requliicmenlH. 

(a) Effect of other Federal provisions 
The obligations imposed by this port are 
independent of, and do not alter, obliga- 
tions not to discriminate on the basis of 
sex imposed by Executive Order 11248, as 
amended; sections 799A and 845 of the 
Public Health Service Act (42, U.S.C. 
295h-9 and 298b-2) : Title VH ot 'he 
CivU Rights Act of 3^884 (42 U.S.C. 2000e 
et seq.) ; . the 'Equal Pay Act (29 U.S.C: 
208 and 206(d) ) ; and any-other Act of 
iCongress or Federal regulation. 

(Sees. 901. 902, 905. Education Amendments 
of 197*2. 36 Stat. 373, 374, 376; 20 U.8.C. 1681. 
1682, 1685) 

. (b) Effect of State or local law or 
other requirements. The obligation to 
comply with this part la not otvlated or 
alleviated by any State or local law or 
other requirement which would render 
any applicant or student ineligible, or 

• limit the eligibility of any, applicant or 
ctudent, on the basis of sex, to practice 
any occupation or profession. 

(c) Effect of rules or regulations of 
private organizations. The obligation to^^^ 

^ comply with this,part is not obviated or 
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alleviated by any nile or reduhitioii of 
aiiy organization, club, athletic or other 
league, or association which would 
render any. applicant or student Ineligi- 
ble to participate or limit ehgl- 
bility or participation of any applicant 
• or student, on the basls of sex, in any 
education prograir or activity operated 
by a recipient and which receives or 
•benefits from Federal financial 
assistance. 

(Sees. 901, 902, Education Amendments 
1972; 8G Stat. 373, 374: 20'U,S C 1681, 1682) 

§^86,7 EfTccl of cmplo>niciil opporluiil- 

The obligation to comply with this 
Part is not obviated or alleviated because 
employment opportunities in any oc- 
cupation or profession are or may be 
more limited for members of one sex 
than for members ot the other sex. 
(Sect 901, 902, Education /Uiicndments of 
lOT^, 8^ Stat. 373, 374; 20 U S C 1681, 1682) 

§ 86.8 De8if;:nalion -of responsible em- 
ployee and adoption of grievance 
procedures, 

(a) Designation of responsible ' em- 
ployee. Each recipient shall designate at 
least one employee to coordinate its ef- 
forts to comply with and carry out its 
responsibilities under this part, including 
any Investigation of any complaint 
communicated^ to such recipient alleging 
ita noncompliance with this part or al- 
leging any actions which, would be pro- 
hibited by this'p^. The recipient shall 
notify all its students and employees of 
tlie name, office address and telephone 
number of the employee or employees 
appointed pursuant to this paragraph. 

(b) Complaint procedure of recipient, 
A recipient shall adopt and ^pubilsh^ 
grievance ' procedures providing/" lor 
proihpt and e<7Ultable^ resolution of stu- 
dent and employee 'complainta alleging 
"any action which would be- prohibited by 
this part. 

(Sees. 901, 902, Education Amendments of 
1972, 86 Stat. 873, 374; 20 UJ3.C. 1681. 1682) 

§ 86.9 DU«emina'tk)n of policy;. 

(ft) Notification of policv* ill Each re- 
cipient shiUMmplement Bpeclflc and con- 
tinuing steps to notify apfellcantp f or ad- 
nblAsion arid employment, studedts and 
parents of elementary and* secondary 
school atudenta* employees, sources of re- 
ferral Oi jappllcants for admission and, 
employment, and all unions or ptoffis- 
sional organizations holding collective 
bargaining or professional agreements 
vrith the recipient, that it does not dis- 
criminate on the basis of sex in the .ed j 
ucational programs or actlyities which ii 
operate, and tiiat Is required by title 
rx and this part not to discriminate in 
such a manner. Such notification shall 
contain such infonnation, and l:>e made 
in such nmnrier, as the Director finds 
necessary to apprise such persons of the 
tmtections against discrimination as- 
sured them by title TX. and this part, but 
shall stat« at least that th* requirement 
not to dlscrlmlnat3 in education pro- 
grams and afitlviticj extends to employ- 
ment therein, and to admlseion thereto 



unless Subpart C does not appJy to the 
recipient, and that inquiries concerning 
the ajipiication of title IX and this part 
to such recipient may be referred to the 
employee designated pursuant to § 86.8, 
or to the Director. 

(2) Each recipient shall make the ini- 
tial notification required by paragraph 
la) (1) of this section within 90 days of 
the effective date of this part or of the 
date this part first applies to such recipi- 
ent, whichever comes later, which noti- " 
*fication shall include publication in: (1) 
Local newspapers: (il) newspapers and 
.magazines operated by such recipient or 
/ by student, alumnae, or alumni groups 
,ioT or in connection with such-recipient; 
and (iii) memoranda or other written 
communications distributed to every stu- 
dent and employee of such recipient. 
\b) Ptthlicatxons, {I) Each, recipient 
shall prominently include a statement of 
the policy described in paragraph (a) 
of this section in each announcement, 
bulletin, catalog, or application form 
which it makes available to any person 
of a type described In paragraph (a'^ of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees. 

(2) A recipient shall not use or dis- 
tribute a publication of the type de- 
scribed in this paragraph which suggests, 
by text or illustration, that such .recip- 
ient treats applicants, students, or em- 
ployees differently on the basis of sex , 
except as such treatment is ^permitted 
by this part. -* ' 

(c) Distribution, Each recipient shall 
distribute ^thout discrimination on the 
basis of sex each publication- described 
in paragraph, (b) of this section, and 
shall apprise each of its admission and 
employment recruitment representatives 
of the policy of nondiscrimination 'de- 
scribed In paragraph (a) of this section, 
and require such representatives to ad- 
here to such policy. ^ 

(Sees. 901, 962,. Education Amendments 6i 
1972, 86 Stat. 373„374: 20 U.S.C. 1681, 1682) 

* Subpart H — Coverage 
^§ 86.11 Application. 

Except as provided in this subpart, 
this' Part 86 applies to every recipient 
and to each education program or activ- 
ity operated by such recipient which re- 
ceives or benefits from Federal financial 
assistance. 

§ 86fl2 Edacatlonal imtitutiotui con- 
trolled by jreliglotu organizntlont. 

(a) Application* This part docs not ap- 
ply to an educational Institution which 
Is controlled by a religious organization 
to the extent application of this part 
would not be consistent with the religious 
tenets of such organization- 

(b) Exemption, An educational insti- 
tution which wishes to claim the exemp- 
tion set forth in paragraph (a) of this 
section, shall do so by submitting in 
writing to the Director a statement by 
the highest tanking offlcjal of the insti- 
ttition, identifying theT>rovislons of this 
pwt which confllct.with a specific tenet 
of the religious organization^ 

<8«C8. 901, 902, Education Amendments of 
,1972, S6 SUt. 373, 374; 20 UJ3.C. 1081, 1682) 



§ 86,13 Military and mcrchtnt marine 
cducatlomd Institutiont, 

This part does not apply to an educa- 
tional institution whose primary purpose 
is the training of Individuals for a mili- 
taiy service of the United Stated or for 
the merchant marine. 

(Sees. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682) 

, § 86.14 Membership practices of|Cortnin 
organizations." 

(a) Social fraternities nnf 
This part does not apply tc r 

ship practices of social iru t<.. . 

sororities which are exempt, 1. . ca^a- 
tion under Section 501(a) of the In- 
ternal Revenue Code of 195^, the active 
membership of which consists primarily 
of students in attendance at institutions 
of higher education. 

(b) YMCA, YWCA. Girl Scouts. Boy 
Scouts and Camp Fire Gtrls, This part 
does not apply to the membership prac- 
tices of the Young Men's Christian As- 
sociation, the -Young Womeii's Christian 
Association, the Girl* Scouts, the Boy 
Scouts and Camp Fire Girls. 

(c) Voluntary youth service organiza^ 
fioTis. This part does not apply to the 
membership practices of voluntary youth 
service orriunlzatipns which are exempt 
from taxoNtion under Section 501(a) of 
the Internal Revenue Code ot 1954 and 
the membership of which has been 
traditionally limited to members of one 

^ sex and principally to persons of' less 
than nineteen years of age. , 

(Sees. 901, 902, Education Amendments of 
1972, 88 Stat. 373, 374; 20 U.S.C. 1681, 1682; 
Sec. 3(a) of PX. 93-668, 88 Stat. 1862, 
amending Sec. 901) 

§ 86.15 Admissions! 

(a) Admissions to educational institu- 
"tions prior to^une 24,1973, are not cov- 

ered by this/part. 

(b) Administratively separate units, 
For the purposes " only of this section, 
S§ 86.15 and 86.16, and Subpart C, each 
administratively separate unit shall be 

' deemed to be an educational Institution. 

(c) Application of Subpart C, Except 
as "provided In paragraphs (c) and (d) 
of this section. Subpart C applito to each 
recipient. A recipient to which Subpart 
C.applies shall not discriminate on the 
basis of sex in admission or recruitment 
In violation of that subpart. 

(d) Educational institutions. Except 
as provided in paragraph:(e) of this sec- 
tion as to recipients which are educa- 
tional institutions, 1 Subpart C applies 
only to institutions bf vocational educa- 
tion, professional education, * graduate 
higher education, and public Institutions 
of undergraduate higher education. 

(e) Public ir^iititutions of undergradU" 
ate higher education. Subpart Q does not 
apply to any publicjlnstitution of imdcr- 
graduate higher edfucatioh^hlch tradi- 
tionally and cdntlriually from ita estab- 
lishment has had 'a policy of admitting 
only, students of ^pne sex. 

(Sccj. 901, 902, Education Amendmenta ot 
1972, 86 SUt. 373, 874; 20 U.8.C. 1681, 1682) 
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§ 86.16 E(lucattonn) institutions eligible 
to siibuiil trAUsiSiori plan»« 

ia) Applicatton. Tliis section applies 
to each educational institution to which 
Subpart C applies wh \\: 

(1) Admitted only bvudente of one ? x 
as regular students as ol June 23 * 

or 

k2) Admitted only students of k 
ns regular students as of June 23. xd6i>, 
but thereafter admitted as regular stu- 
dents» students of the sex not admitted 
♦prior to June 23, 1965. 

(b) Provision for transition plans. An 
educational institution to which this sec- 
tion applies shall not discriminate on the 
basis of sex in admission or recruitment 
in violation of Subpart C unless it is car- 
rying out a transition plan approved by 
the United States Commissioner ol Ed- 
ucation as described in § 86.17, which 
plan provides for the elimination of such 
discrimination by the earliest practicable 
date but in no event later than June 23, 
1979. ^ 

(Scc5. 901. .902, EdUc&tlon Amendments of 
1972. 86 Stit. 373; 374;- 20 U.S.C. 1601, 1682) 

§ 86.17 Transition plans. 

(a) Submission of plans^ An institu- 
tion to which. § 86.15 applies and which 
is cr- .-^seu of more than one adminis- 
trate separate unit may siU}mit either 
a. single transition plan applicable to all 

-such units, or a separate 'transition plan 
applicable to each such linit. 

(b) . Content of plans. In order to be 
approved by the United States Commis- 
sioner of Education, a transition plan 
shaU; 

U) State the name, address, and Fed- 
eral Interagency Committee on Educa- 
tion (PICE) Code of the educational iix- 
stitution submitting such plan, the ad- 
ministratively separate units to which 
the plan is applicable, and the name, ad- 
dress, and telephone number of the per- 
son to .whom questions concerning the 
plan may be addretaed. The person who 
submits the plan riiali be the chief ad- 
ministrator or president of the institu- 
tion, or another Individual legally au- 
thorized to bind the institutlou to all ac- 
tions set forth in the plan. 

(2) State whether the educational in- 
stitutijem or administratively separate 
unit admits students of both sexes, as 
regular students and, if so, when it be- 
gan to do so. 

(3) Identify and describe with respect 
to the educational institution or admln- 
Istrativ'ely separate unit any obstacles to 
admitting students without discrimina* 
tion on the basis of sex. 

(4) Describe in detail the steps neces- 
sary to eliminate as soon as practicable 
each obstacle so identified and' indicate 
the schedule Xor taking these steps and 
the individual directly responsible for 
their Imi^mentatkm. 

(5) IncIMe tMtliiiates of the niunber 
of students, by Bex. expected to apply 
for, be adi^tted to, and enter each class 
during the perLod covered by the plan. 

(c) Nondiscrimination, No policy or 
practice of a recipient to which §86.16 
Applies shall result in treatment of ap- 
plicants to .or students of such recipient 



in violation of Subpart C unless .such 
treatment is necessitated by an obstacle 
identified In paragraph .(b) (3) of this 
section and n schedule for eliminating 
that obstacle has been provided as re- 
quired by paragraph (b) (4) of this 
"ection. 

id) Effects of past exclusion, "o over- 
ome the effects of past exclusion of stu- 
dents on the i>asis of sex, each educa- 
tional Institution to which § 8616 applies 
shall include In Its transition plan,, and 
shall implement, specific steps designed 
to encourage individuals 'of the previ- 
ously excluded sex to apply for admission 
to such Institution. Such steps shall in- 
clude Instituting recruitment programs 
which emphasize the institution's com- 
mitment to enrolling students of the sex 
previously excluded. 

(Sees, 901, 902. Education Amendment? of 
1972. 86 StRt 373. 374; 20 USC, 1681, 1682) 

§ 86.18-86.20 [Reserved] 

Subpart C — Discrimination on the Basis 
of Sex in Admission and Recruitment 
Prohibited 

§^ 86.21 Adnnsston. 

(a^ General, No peYson shall, on the 
basis of sex, be denied admission, or be 
subjected to discrimination in adniission. 
by any recipient to which this subpart 
applies, except as provided in §§ 86.16 
and 86.17. 

(b) Specific prohibitions. (1) In de- 
termining whether a person satisfies any 
policy or criterion for admission, or in 
making any offer of admission, a recip- 
ient to which this Subpart applies shall 
not: 

(l> Give preference to one person ovqr 
another on the basis of sex. by ranking 
applicants separately on such basis, or 
otherwise; ^ , ^ 

(11) Apply numerical limitations upon 
the ntunber or proportion of persons of 
either sex who may be admitted; ,pr 

(ill) . Otherwise treat one individual 
diiferently, from another on the basis 
of sex. J* 

(2) A recipient shall not administer or 
operate - ly test or other criterion for 
admissv ii which has a disproportion- 
ately adverse effect on^ persons on. th*e 
basis of sex unless the use of such test 
or critei^on is shown to predict validly 
success in the education program or ac- 
tivity in question and alternative tests 
or criteria which do not? have ,such a 
disprop<nrtiociately adverse effect are 
shown to be unavailable. 

(c) ProWW^ons. relating to marital or 
parental status. In detennining whether 
a person satisfies any policy or criterion 
for admission, or in making any offer of 
admission, a recipient to which this sub- 
part applies: 

(1) Shall not apply any rule concern- 
ing the actual or potential parental, 
fajoaily, or marital status of- a student or 
applicant -which treats persons diifer- 
ently on the basis of sex; 

(2> Shall not discriminate against or 
exclude any person 6h the basis of preg- 
nancy, childbirth, termination of; preg- 
nancy, or recovery therefrom, or estab- 
lish or follow any rule or practice which 
so discriminates or excludes; 



<3) Sliall treat disabilities related U> 
pregnancy, cliildblrth, termination of 
pregnancy, or recovery Uierefiom m the 
same manner and under the same tJolt- 
cies as any other temporary disabiUty 
or physical condition; and 

(4\ Shall not make pre-admission in- 
quiry as to' the marital status of an ap- ' 
plicant for admission, including uhcthct 
such applicant is "Mi^ss" or ;^rs." A re- 
cipient may make pre-admission inqiui> 
as to the sex of an applicant for admis- 
sion, but only^, if suclv inquiry is made 
equally of such applicants of both sexes 
and if the results of such inquiry are not 
used in connection with disciimmat^oa 
prohibited by tliis part. ' \ 

(Sees. 901. 902. Education Anicridmcuts of 
1972, 80 Stat. 373. 374; 20 U.S.C. 1C81. 1682) 

§ 86.22 Preference in .idnu««sion. 

A recipient to which this subpart ap-. 
plies shall not give preferenpe'^to appli- 
cants for., admission, oh th^^basis of at- ^ 
tendance at any educational institution 
or other school or entity whicli, admits^? 
as students or predominantly members 
of one sex, if the giving of such prefer-? 
ence has the effect of discriminating on 
the basis of sex in violation of thi.s sub- 
part. 

(Sees. 901. 902, Education Amciidmcuii> of 
1972. 86 Stat. 373. 374. 20 U.S.C 1681. 1682) 

§ 86.23 Recruitment. > 

(a) Nondiscriminatory recruitment, A 
recipient to which this subpart applies^'' 
shall not discriminate on the basis of sex 
in the recruitment and admission of stu- 
dents. A recipient may be required to 
undertake additional recruitment efforts 
for one sex as remedial action pursuant 
to 5 86.3(a), and may choose to under- 
take such efforts as anirmative action 
pursuant to §.86,3(bX. * ^ 

(b) RecruitTp^eht "at certain insiitu^ 
Hons, A recipient tq, which this subpart 
applies shall not recniU prln^arily or ex- 
clusively at educational institutions, 
schools or entities'^ which admit as stu- 
dents oidy or predominantly members of 
one sex, if such actions have the effect 
of discriminating on the basis of sex fu 
' violation orthis subpart. ^ 

(Sees. 901, 902, Education Amendments of 
1072, 8« Stat. 373, 374; 20 1681, 1602) 

g§ 86.24-86.30 [Rcserveidl] 9 

Subpart K>— Discrimination on the Basis oi^ 
Sex In Education Programs and Activi- 
ties Prohibited 

§86.31 Education programs and ftctS^i- 
tics. 

(a) Genefal, Except as provided else- 
where in this part, no person shall, on 
the basis of sex, be excluded from par- 
ticipatioffiln, be denied the benefits of , or 
be subjected to discrimination und^r any 
academic, extracurricular, research, og- 
cupational training, or other education *^ ' 
program or activity operated by a recipi- 
ent which receives or benefits from Fed- 
eral flnanoial assistance. I^is subpart 
docs not apply to actions of a recipient . 
in connection with adimisslon of Its stu- 
dents to an education program or activity 
of (1) a recipient to which Subpart C 
does not apply, or (2) an entity, not a 
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icclDicnt, to which Subpait C would not 
apply ittthe entity were a recipient. 

(b) Specific prohibitions* Except as 
piovided In this subpart, in providing any 
aid. benefit, or service to a student, a 
recipient shall not, on the basis of sex. 

<l) Treat one person differently from 
another in determining whether such 
person satisfles^any requirement or con- 
dition for the provision of such aid, bene- 
fit, or service: 

{2) Provide different aid, benefits, or 
services or provide aid, benefits, or serv- 
ices in a different manner; 

(3; Deny any person any such aid, 
benefit, or service; 

t4J - Subject any person to separate or 
different rules of behavior, sanctions, or 
other treatment; 

(5) Discriminate against any person 
in the application of any rules of appear- 
ance: 

1 6) Apply any rule concerning the 
domicile or residence of a student or ap- 
plicant, including eligibility for in-state 
,Iee6 and tuition; ' s 

(7) Aid or, perpetuate discrimination 
against any person by providing signifi- 
cant assistance to any agency, organiza- . 
tion, or person which discriminates on 
the basis of sex in providing any 
aid, benefit or service to students or 
employees; 

(8) Otherwise limit any person in the 
enjoyment of any right, privilege, ad- 
vantage,- or opportunity. ^ ^ 

(c) Assistance administered by a re^ 
cipient educational institution to study 
at a foreign institution. A recipient edu- 
cational institution may administer or 
aisiflt in' the administration of scholar- 
ships, fellowships, or other awards estab- 
lished )>7 foreign or. domestic wills, trusts, 
or similar legal instruments, or by acts 
of foreign gojArnments and restriqted to 
members of "one sex. which -are designed 
to provide oppor:tuhitics to s^udy abroad, 
and which are awarded to students who 
are already matriculating at or who are 
gnvduates. of the/recipient institution; 
Provided/^ 2L recipient educational insti- 
tution which administers or assists in the 
administration of such scholarships, fel- 
lowship,'^ or other aw£u^ which are re-^ 
strlcted' to' members of one sex provides, 
or o<t^erwl8e makes available reasonable 
c^portunlties for similar -studies for 
members of the other sex. Such oppor- 
tunities may be derlvtd from either 
dome«tic or foreign soiuxes. 

(d) Programs not operated by re- 
cipient* (1) This paragraph applies to 
any recipient which rjcquires participa- 
tion by any ap(>licsmt, student, or em- 
ployee In any educ^ition program or ac- 
vtivity not operated wholly by such re- 
cipient, or which facilitates, permits, or 
considers such participation as part of or 

•V equivalent to an education program or 
activity operated by such recipient, in- 
cluding psLrtlcipaUon in educational con- 
sortia and cooperative employment and 
student-teaching assignments. 
(2) Sucftrecipi^t; 

(i) Shcol develop and implement a pro- 
cedure Idesigned.to assure itself that the 
operator or sponsol: of such other edu- 
cation program or activtiy takee no ac- 
tion affecting any applicant, student, or 



employee of such recipient which tliis 
part would piohibit such recipient from 
taking; and 

Shall not facilitate, require, per- 
mit, or consider such participation if 
such action occurs. 

(Sees. 901. 002, Education Amendments of 

1972, 86 Stat. 373, 374, 20 U.S.C. 1681, 1682) 

§ 86.32 Housing. 

(a) Generally, A recipient shall not, on 
the basis of sex, apply different rules or 
ijegulations, impose^ different fees or re- 
quirements, or offer' different services or 
benefits related to housing, except as 
provided in this section (including hous- 
ing provided only \o married students). 

(b) Housing provided by recipient, il} 
A recipient may provide separate hous- 
ing on the basis of sex. 

(2) Housing provided by a recipient to 
students of one sex, when compared to 
that provi3ed to students of the o her 
sex, shall be as a whole: 

(1) Proportionate in quantity to tlie 
number of students of that sex appl^ng 
for such housing; and - 

(ii) Comparable in quality and^it to 
the student. ^ 

(c) Other housing. (1) A recipient 
shall not. on the basis of sex, administ<?r 
different policies or practices concerning 
occupancy by its students of housing 
other than provided by such recipient. 

(2) A recipient which, through solici- 
tation, listing, approval of housing, or 
otherwise, assists any agency, organiza- 
tion, or person in mcUcing hoxxsing avail- 

• able to^^ny of its students, shall take 
such reasonable action as may be nfepes- 
sary to assure itself that such housing eis 
is provided to students of one sex, when 
compared to that provided to students 
of the other sex, is as a whole: (i) Pro- 
portionate in quantity and (11) compa- 
rable. In quality and cost to the student. 
A recipient may render such assistance 
to any agency, organization, or person 
which provides all or part of such hous- 
ing to students only of one sex. 

(Sees. GOl, 902, 907, Education Amendments 
of 1972, 86 Stat. 373, 374^ 375; 20 VJB.C, 1681, 
1682, 1686) 

§ 86.33 Comparid)lc facilities. 

A recipient may provide separate 
toilet, locker room, and shower facilities 
on the basis of ses, but such facilities 
provided for students of one sex shall be 
comparable to jsuch facilities provided for 
students of the other sex. 

(Seca. 901, 902, EducAtion Amendments of 

1973, 80 SUt. 373, 374) 

§ 86i34 AcceM to course offerings. 

A recipient shall not provide any 
course or otherwise carry out any of its 
education program or activity separately 
on the basis of sex, or require or refuse 
participation therein by any of its stu- 
dents on cuch basis, including health, 
physical education, industriai, business, 
vocational, technical, home economics, 
music, and ddult education courses. 

(a) With respect to classee and activi- 
ties in physical education at the elemen- 
tary school level, the recipient shall 
comply fully with this section as expedi- 
tiously as possible but in no event later 



than one year from the effective date of 
this regulation. With respect to physical 
education classes and activities at the 
secondary and post-secondary levels, the 
recipient shall comply fully with this 
SQction as expeditiously as possible but 
in no event later than th^^ee years from 
the effective date of this regulation 

*(b) This section does not prohibit 
grouping of students in physical educa- 
tion classes and activities by ability as 
assessed by objective standards of in- 
dividual performance developed and ap- 
plied.without regard to sex. " 

(c) This section does not prohibit 
separation of students by sex within 
physical education, classes or activities 
during participation in wi^estling, boxing, 
rugby.' ice hockey, football, basketball 
and other sports the purpose or major 
activity of which involves bodily contact. 

(d) Where use of a single standard of 
measuring skill or progress in a physical * 
education class has an adverse effect on 
members of one sex, the recipient shall 
use approi5riate standards which do not 
have such effect; ,? 

(e) Portions of classes in elementary 
and secondary schools/which deal exclu- 
sively with human sexuality may be con- 
ducted in separate sessions for boys and 
girls.> ' ' i 

(f) Recipients may make requirements 
based on vocal range' or quality which 
may result in a chorus or choruses of 
one or predominantly one sex. 

(Sec9. 901, 602, Education Amendments of 
1972, 86' Stat. 373, 374, QO' U.S.C. 1681, 1682) 

§ 86.35 Access to schools oporntcd I>y 
L.E.A.S. 

A recipient which is a local educational 
agency shall not, on the basis of sex, ex- 
clude any person from admission to* 

(aj Any institution of vocational edu- 
cation operated by such recipient; or 

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipientptherwlse makes available 
to such person, pursuant to the same 
policies and criteria of admission, 
courses, services, and facilities compara- 
ble to each course, service, and facility 
offered in or through such schools. 

(Sections 801, 902, Edueatlotx Amendments , 
of 1972, 86 Stat. 373, 374; 20 U.S.C 1681,. 
1632) 

§ 86.36 Coupscling and use of (ipprat7*nl 
and counseling^ materials. 

(a) Counseling, A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or guidance 
of students or applicants for admission. 

(b) Use of appraisal and counseling 
materials. A recipient which uses testing 
or other materials for appraising or 
counseling students shall not use differ 
ent materials for students on the basis 
of their sex or use materials which permit 
or require different treatment of students 
on such basis unless such different mate- 
x^ials coyer the same occupations and in- 
terest areas and the use of such different 
materials Is shown to be essential to 
eliminate sex bias, Recipients shall de- 
velop and use internal procedures for 
ensui:ing that such materials do not dis- 
criminate on the basis of sex. Wheie the 
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use of a counseling test or other instru- 
ment results In a substantially dispropor- 
tionate number of members of one sex 
in any particular'course of study or clas- 
sification, the recipient shall take such 
action as is necessary to assure itself 
that such disproportion is not the result 
of discrimination in the Instrument or its 
application. 

(c) Disproportion in classes. Where a 
recipient finds that a particular class 
contains a substantially disproportionate 
number of individuals of one sex, the 
recipient shall take such action as is 
necessary to assure itself that such dis- 
proportion is not. the result of discrimi- 
nation on the basis of sex in counseling 
or appraisal materials or by counselors. 

§ 86.37 Financial assislancc. 



(a) General Except as provided in 
paragraphs (b), (c> and (d) of this sec- 
tion, in providing financial assistance to 
any of its students, a recipient shall not; 

(1) On the basis of sex, provide different 
amount or^types of such assistance, limit 
eligibility »)r such assistance which is^of 
any particular type or source, b?ply dif- 
ferent criteria, or otherwise discriminate; 

(2) through solicitation, listing, ap- 
proval, provision of facilities or other 
services, assist any foundation, trust, 
agency, organlration, or person which 
provides assistance to any of such recipi- 
ents students in a manner which dis- 
criminates <m the basis of sex; or (3) 
apply any rule or assist in application of 
any rule concerning eligibility lot such 
assistance which treats persons of one 
sex differently from persons of the other 
sex with regard to marital or parental 
status. 

(b) Financial aid established by cer- 
tain legal instruments. (1) a recipient 
may administer or assist In the adminis- 
tration of scholarships, fellowships, or 
other forms of financial assistance estab- 
lished pursuant to domestic or foreign 
wills, trusts, bequests, or similar legal 
instruments or by acts of a foreign gtyv- 
emmcnt which requires that awards be 
made to members of a particular sex 
specffled therein; Provided, that the 
overall effect of the award of such sex- 
tcstricted schohwr8hlp«.=fenowihlp6,-and 
other forms of financial assistance does 
not discriminate on the basis of scx; * 

(2) Tt> enaare zModiJcriminatory 
awards of auistaxice a« iwnrired in sub- 
paragraph (b) (I) of thia paragraph, re- 
cipients shaU develop and use procedures 
xindor which: 

(i> Btudsnts are selected Xor award of 
financial asalstanoe on "the basii of non? 
discriminatory criteria and not on the 
baslA of avallabiUty of funds restricted 
to members of a particular sex;. 

(ii) An appropriate' .aex-rcstrlctcd 
scholarship, fellowship., or other form of 
financial assistance is. allocated to each 
student selected under «ubpara«raph 
(b) (2) (i) of this paragraph; and 

(Ui) No student is denied the' award 
for which he or she was telected under 
subparagraph <b)(2)(i) of thlo para- 
grapb because ^ the absence of a schol- 
arship, teHoiWhlp. or other form of fi- 



nancial assistance designated for a mem- 
ber of that student's sex. 

(c) Athletic scholarships. (1) To the 
extent that a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for such 
awards for members of each sex in pro- 
portion to the number of students of eacli 
sex participating in interscholastic or 
intercollegiate athletics. 

(2) Separate athletic scholarships or 
grants-in-aid for members of each sex 
may be provided as part of separate ath-^ 
letic teams for members of each sex to 
the extent consistent with this t>ara- 
graph and ^80.41 of this part. 
(Sees. 901 902. Education Amendments of 
1972. 86 Stat. 373, 374; 20 USC. 1681. 1682: 
and Sec. 844. Education Amendments of 1974. 
Pub. L. 93-380, 88 Stat. 484) 



§86.38 Emplo>mcnl asb^iatuo \o i^xw- 
dcnr3« , 
(a; Assistance by recipient in making 
(ivailahle outside employment. A recip- 
ient which assists any agency, organiza- 
tion or person in making employment 
available to any of its students: 

(1) Shall assure Itself th^t such em- 
ployment Is made available without dis- 
crimination on the basis of sex; and 

(2) Shall not render such services to 
any agency, ^organization, or person 
wjhich discriminates on the basis of sex in 
its employment practices. 

(b) Employment of students by recipi- 
ents. A recipient which employs any pf 
Its students shall not do so in a mannpr 
which violates Subpart E. 
(Sees 901. 902, Education Amendments 6t 
1972, 86 Stat. 373, 374; 20 V^.O. 1681,^1682)^ 
§86.39 Hcallh and th«urancc benefit** 
andterviccs. " * 

In providing a medical, hospital, ac- 
cident, or life insurance benefit, service, 
policy, or plan to any of Jts students, a 
recipient shall not discriminate on the 
basis of scx, or provide such benerit. serv- 
ice, p<^cy. or plan in a nanner which 
would violate subpart E if it were pro- 
dded to.employees of the recipient. This 
section shaU not prohibit a recipient 
from providing any benefit or service 
which may be used by a different pro- 
portion of students of one sex than of 
the-^ other, including family planning 
servtoes. However, any recipient which 
provides full coverage health service shall 
provide gynecological care. 
(Sees 901, 902. Education Amenitnonta of 
1972, 88 Stat. 373, 374; 20 U.S.C. IBSl, 1682) 

§ 86.40 Marital or purcnUl bXaUu* 

(a) Status generally. A recipient shall 
not apply any rule concerning a student's 
actual or potential parental, family, or 
marital status which treats students dif- 
ferently on the basis of sex. 

(b) Pregnancy and related conditions. 
(1) A recipent shall not discriminate 
against any student, or exclude any stu- 
dent from its education program or 
activity, including any class or extra- 
curricular activity, on. the basJ^i of such 
studenVs pregnancy, childbirth* false 
pregnancy, termination of pregnancy or 



recovery therefrom, unless the student 
requests voluntarily to participate m a 
separate portion of the program or 
activity of the recipient. 

(2) A recipient may require such a 
student to obtain the certification of a 
physician that the student is physically 
and emotionally able to continue partici- 
pation in the normal education program 
or activity so lon^ as such a certification 
is required of all students' for other phy- 
sical or emotional condition'; requiring 
the attention of a physician. 

(3) A recipient which operates a por- 
tion of its education program or activity 
separately for pregnant students, admit- 
tance to which is completely voluntary 
on the part of the student as provided 
ii\ paragraph ibJ U) of this section shall 
ensure that the instructional program in 
the separate program is comparable to 
that offered to non-pregnant students 

(4) A recipient shall treat preganncy 
childbirth, false pregnancy, tcrminotion 
of pregnancy and recovery therefrom iti 
the same manner and under the same 
policies as any other temporary disability 
with respect to any medical or hospital 
benefit.. service, plan or policy, which 
such recipient administers, operates, 
offers, or participates in with respect to 
students admitted to the recipient's 
educational program or activity. 

(5) In the case of a recipient which 
does not maintain a leave policy for its 
;st\idents. or In the case of a: student v^ho 
does not otherwise qualify for leave 
under such a policy,, a recipient shall 
treat nregnancy, childbirth, false, pi^eg- 
nancy, termination of pregnancy and re- 
covery therefrom as a justification for 
a leave of absence for so long a period of 
time as U deemed medically necessary 
by the student's physician, at the con- 
clusion of which the student shall be 
reinstated to the status which she held 
when the leave began. 
(Sees. 901. 902. Education Amendments of 
1972, 86 Stat. 373. 374; 20 U.S.C 1681, 16821 



§86.41 Athletics. 

(a) General No person shall, on the 
basis of sex. be excluded from participa- 
tion in. be denied the benefits of, be 
treated differently from another person 
or otherwise be discriminated against In 
any Interscholkstic, intercollegiate, club 
or intramural athletics offered by recip- 
ient, and no recipient shall provide any 
such athletics separately on such basis. 
, (b) Separate teams. Notwithstanding 
the requirements of paragraph, (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selectiou-'or such teims 
Is based upon competitive skill or the 
activity involved Is a contact sport. How- 
ever, where a recipient operates or spon- 
sors a team in a particular sportMor 
members of one sex but operates or spon- 
sors no such team for memt>ers of the 
other sex; and athletic opportunities, for 
members of that sex have , previously 
been limited, members of the excluded 
sex must be allowed to try-out for the 
team offered unless the sport involved is 
a contact sport. For the purposes. of this 
part, contact sports include boxing^ 
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wrestliug. rugby. Ice hockey, football, 
basketball and other sports the purpose 
of major activity of which involves bodily 
contact. , . 

tc) Equal opporiunitv, A recipient 
which operates or sponsors Interscholas- 
tic. intercollegiate, .club or intramural 
athletics shall provide equal athleUc op- 
portunity for members of botli sexes. In 
determining whether equal oppoi'tunltles 
are available the Director Will consider, 
among other factors: - 

(I) Whether the selection of sports 
and levels of competition effectively ac- 
commodate the interests and abilities oi 
members of both sexes; 

(ii) The provision of equipment and 
supplies; 

(Hi) Scheduling of games and practice 
time: 

(Iv) Travel and per diem allowance: 

(V) Opportunity to receive coaching 
and academic tutoring; 

(vl) Assigmnent and compensation oi 
coaches and tutors; 

(vli) Provision qt locker rooms, prac- 
tice and competitive facilities; 

(viii) Provision of medical and train- 
ing facilities and services; 

(Ix) Provision of housing and dining 
facilities arid services; 

(X) Publicity. 
Unequal aggregate expendit*'- for 
members of each sex or unequal expen- 
o ditures for male and female teams if 
recipient operates or sponsors separate 
teams will not constitute noncompliance 
with this secuon, but the Director may 
consider the failure to provide necessary 
funds for tearos for one sex ini assessing 
equali^ of opportunity for members of 
each sex. 

(d) Adjtisiment v^od. A recipient 
which operates or sponi^rs interscholas- 
tic, intercollegiate, club or Intramural 
athletics at the elementary school level 
shall comply fully with this secUon a« 
expeditiously ^as poeslble but In no event 
later than- one year from the effective 
date of this regulation. A recipient which 
operates or sponsors interscholastic, in- 
tercollegiate, club or intramural athletics 
at. the lecondary or post-secondary 
school level shall comply fully with this 
secUon as expediUously as potslble but In 

' no event later than three years from the 
effective date of ^this regulation. 
(S«C8. 901. «W.MWucAtlon Amendments of 

' im 8« SUt. t73. 874; 30 UJB.O. l«Bl. 1«KJ; 
and Bee, Si4, 35duaiUon Amendmenta of 197.4» 
•Pub. L. 03-380, 88 StAt, 464) 
§86.42 Textbooks «nd cunrioilar m«* 

Nothing in this regulation shall be in- 
terpreted as requiring or prohibiting or 
abridging in any way the use of partic- 
ular textbooks or currlcular materials. 
(Qtcs. 901, m iBducftUoa AmendmsnU of 
1972, 86 8Ut. 873. 374; 20 UJ8.C. IMl, 1682) 

§86.43-S6.50 [Reserved] 

Subpiirt E--Dfscr1ni!na^ on the Basis of 
Sex In £mp{oymtnt Ediicatton Fro* 
grams and ActfvHief Prohibited 

g 86.51 Enjploymeat* 

(a) Ocnerdl. (l) No person shall, on 
the basis of sex. be excluded from partici- 



pation in. be denied the benefits of, or 
be subjected to discrimination in employ- 
ment, or recruiiment, consideration, or 
selection therefor, whether full-time or 
p&rt-time, under any education program 
or activity operated by a recipient which 
receives or benefits from Federal finan- 
cial assistance. 

c2) A recipient shall make all employ- 
ment decisions in any education program 
or activity operated by such recipient 
in a nondiscriminatory manner and shall 
not limit, segregate, or classify applicants 
or employees in any way which could 
adversely affect; any applicant's or em- 
ployee's employment opportunities or 
status because of sex. i 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the effect 
of subjecting employees or students to 
discrimination prohibited by this Sub- 
part, including relationships with em- 
ployment and referral agencies, with la- 
bor unions, and with organizations 
providing or administering fringe bene- 
fits to employees of the recipient, 

(4) A recipient shall not grant prefer- 
ences to applicants for employment on 
the basis of attendance at any educa- 
tional Institution or enUty which admits 
as students only or predominantly- mem- 
bers of one sex, if the giving otsuch pref- 
erences has the effect of discriminating 
on the basis of sex in violation of this 
part. 

(b) Application, The provisions of this 
subpart apply to: 

(1) Recruitment, advertising, and the 
process of application for employment; 

(2) Hiring, upgrading, promotion, con- 
sideration for and award of tenure, de- 
motion, transfer, layoff, termination, ap- 
plication of nepotism policies, right of 
return from layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes In compen- 
sation; ' 

(4) Job assignments, classlflcatlons 
and structure. Including position descrip- 
tions, lines of progression, and seniority 
lists; ' 

(6) The terms of any collective bar- 
, gaining agreement; 

(6) Granting and return from leaves 
of absence, leave for pregnancy, child- 
birth, false pregnancy, termination of 
pregnancy, ^eave for persons of either 
sex to care for children or dependents, or 
any other leave; ^ ^ 

(7) Fringe benefits avmflable by virtue 
of employment, whether or not adminis- 
tered by the recipient; ^ ^ 

(8) Sclectionjmd financial support for 
training, including apprenticeship, pro- 
fessional meetings, conferences, and 
other related activities, selection for tui- 
tion assistance, selection for sabbaticals 
and leaves of absence to pursue training; 

(9) Employer-sponsored activities, in- 
cluding social or recreational programs; 
and 

(10) Any other term, condition, or 
privilege of employment. 
(Btca 901, 002, Education Amendmcnlc of 
1972, 86 Stat. 878, 874; 20 UjB.O. 1^81, 1682) 

§ 86.52 Employment crilerU. 

A recipient shaU not administer or op^ 
erate any test or other criterion for any 



employment opportunity which has a dis- 
proportionately adverse effect oh persons 
on the basis of sex unless: 

(a) Use of such test or other criterion 
is shown to predict validly successful per- 
formance in the position In question; and 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable. 

(Sees. 901, 902, Educfttlon Amendments of 
1972, 80 Stat, 373. 37.4; 20 U.S.C, 1681, 1C82) , 

§ 86.53 Rccruilmont. 

(a) Nondiscrifninatorv recruitment 
and hiring, A recipient shall not dis- 
criminate on the basis of sex In Uie re- 
cruitment and hiring of employees. 
Where a recipient has been found to be 
presently discriminating on the basis of 
sex In the recruitment or hiring of em- 
ployees, or has been found to have In the 
past so discriminated, the recipient shall 
recruit members of the sex so discrimi- 
nated against so as to overcome the ef- 
fects of such past or present discrimina- 
tion. ,14. 

(b) Recruitment patterns, A recipient 
shall not recruit primarily or exclusively 
at entitles which furnish as applicants 
only or predominantly members of one 
sex If such actions have the effect of dls- ^ 
criminating on the basis of sex in viola- 
tion of this subpart. . 

(Sees. 901, 90a, Education Amendments of 
1972. 88 SUt. 373, 374J 20 UJS.C. 1681, 1682) 

§ 86.54 Compensation. 

A recipient shall not make or enforce 
any policy or practice which, on the basis 
of sex: 

(a) Makes distinctions In rates of pay 
or other compensation; 

(b) Results*ln the pajmient of wages to 
employees of one sex at a rate less.than 
that paid to employees of the opposite 
sex for equal work>on Jobs the perform- 
ance of which requires equal sldll, effort, 
and respcmslbllity^ and which are per- ^ 
formed under similar working conditions. 
(etcB, 901, 902, Kducfttion Amendment* of 
1972, 86 fiUt. 873p 874; 20 U5.C. 1681, 1682) 

§ 86.5S Job clM«lfic«tion and slructurc. 

A recipient shall not: 

(a) Classify a Job as l^ing for males or 

for females; * s 

(b) Maintain or establish separate 
lines oif progression, seniority lists, career 
ladders, or tenure systems based on sex; 
or ^ . 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure aystems^ for 
similar Jobs, position descriptions, or Job 
requirements which classify persons on 
the basis of -sex, unless sex is a bona-fide 
occupational qualification for the posi- 
tions in question as set forth ln4 86.61. 
(Scca. 901, 902, Kducmtton Amendment* of 
1972, 86 8tAt. 373, 374; 20 U,S.C. 1681, 1682) 

§86«56 FVinaebenefiU. ^ 

(a) "Fringe peneilts"' defined. For 
purposes of this part, "fringe benefits" 
means: any medical, hospital* accident, 
life insurance or retirement benefit, serv- 
ice, policy or plan, any profit-sharing or • 
bonus plan, leave, and any other benefit 
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or service of employment not subject to 
the provision of § 8j8.54. 
» u» Prohihttions. A recipient shall not 
a I Dlscnmlnate on the basis of sex 
with reaard to making fringe bcneflU 
available to employees or make fringe 
benefits available to spouses, families, or 
dependents of employees dlffeientb' upon 
. the basis of the employee's sex; 

(2) Administer, operate, offer, or par- 
ticipate in a fringe benefit plan which 
does not provide either for equal periouc 
benefits for members of each sex. or for 
equal conrtibutions to the plan-by^such. 
recipient for members of each sex, or . 

(3) Administer, operate, offer, or par- 
ticipate in a pension or retirement plan 
which establishes different optional or 
compulsory retirement ages based on sex 
or which otherwise discriminates in ben- 
efits on the basis of sex. 

iSocs 901, 902. Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1881, 1682) 



§ 86,57 Marital or parental Matu*. 

(a) General. A recipient shall not ap- 
ply any policy or take any employment 
action; 

(1) Concerning the potential marital, 
parental, or family status of an employee 
or applicant for employment which treats 
persons differently on the basis of sex; or 

(2) Which is based upon whether an 
employee or applicant for employment is 
the'head of household or principal wage 
earner in such employee's or applicant's 
family unit. 

(b) Pregnancy. A recipient shall not 
discriminate against or exclude from em- 
ployment any employee or applicant for 
employment on the basis of pregnancy, 
childbirth, false pregnancy, termination 
of pregnancy, or recovery therefrom. 

(c) Preanancy as a temporary disahil' 
ity. A recipient shair ^reat pregnancy, 
chUdbirth, false pregnancy, termination 
of pregnancy, and recovery therefrom 
and any temporary disability resulting 
therefrom as any other temporary dis- 
ability for aU job related purposes, in- 
cluding commencement, duration and ex- 
tensions of leave, payment of disability 
•income, accrual of seniority and any 
other benefit or service, and reinstate- 
ment,, and under any fringe- benefit 
'offered to; employees by- virtue of 

' employment. ^ - ^ ^ ' — . . 

(d) PreanancyAeave. In the case of a 
recipient which^does not maintain a leave 
policy- for" its employees, or in the case 
•of^n employee with insufHcient leave or 
accrued employment time to qualify for 
leaye under such a policy, a recipient 
shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy 
and recovery therefrom as a justification 
for a leave of absence without pay for a 
reasonable period of time, at.the conclu- 
sion of which the .employee shall be re- 
instated to the* status ^vThlch she held 
when the leave began or to a comparable 
posiUon, without decrease in rate of com- 
pensaUon or loss of promotional oppor- 

'SiniUes, or any other right or privilege 
of employment, 

f8«cs.'901» W2, Kducfttion XJnendmenta of 
ma. B6 St&t. 878, 374; 20 UJ8.0, 1681, 1W3) 



§ 8ri,.>8 Effect of State or local law or 
olhrr rcrpnrrmcnts. 

fa^ Prohibitory requirements. The ob- 
ligation to comply with this subpart is 
not obviated or alleviated by the exist- 
ence of any State or local law or other 
requirement which imposes prohibitions 
or limits upon employment of members 
of one sex which are not imposed upon 
members of the other sex, 

(b) Benefits. A recipient which pro- 
vides any compensation, service, or bene- 
fit to members of one sex pursuant to a 
^State^or local law or other requirements 
shall provide the same con.ponsation, 
sen-ice, or benefit to members of the 
other sex. 

(Sees, 901, 902. Education Mnendmc:its of 
1972. 86 Stat. 373. 374, 20 U.S C 1681. 1682) 

§ 86,59 Advcrtisinp, 

A recipient shall not in any advertising 
related to employment indicate prefer- 
ence, limitation, specification, or dis- 
crimination based on sex unless sex is a 
hona^fide occupational qualification for 
the particular job in question. 



(Sees. 901, 902. Edueatlon Amendments of 
1972. 86 Stat. 373, 374; 20 U.S.C. 1681, 1G82) 

§ 86,60 . Prc-cmplovmcnt inquiries, 

(a) Marital status. A recipient shall 
not make' pre-employment inquiry as to 
the marital status of an applicant for 
employment, including whether such ap- 
plicant is "Miss or Mrs." 

(p) Sex. A recipient may make pre- 
employment inquiry as to the sex of an 
applicant for employment, but only if- 
such Inquiry: is made equally, bf such ap- 
plicants of both sexes.and if ithe results 
of^itgfik Inquiry are not used in conhec- 
tl(}^Kh discrimination prohibited by 
thisTa^t^ 

(Sees. 901. 902. Edtteatlon Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.a 1681, 1682) 

§ 86,61 Sex an a bona^fidc occupational 
qualification, 
A recipient may take action otherwise 
prohibited by this subpart provided it is 
shown that sex is a bona-fide occupa- 
tional qualification for that action, such 
that consideration of sex with regard to^ 
such action is essential to successful op- 
eration of the employment function con- 
cerned, A recipient shall not take action 
pursuant to this section which Is based 
upon alleged comparative employment 
characteristics or stereotyped character- 
izations of one or the other;sex, or upon 
preference based on sex of the recipient, 
employees, students, or other persons^ 
but nothing contained in this section- 
shall prevent a recipient from consider- 
ing an employee's sex in relation to em- 
ployment in a locker room or toilet/ fa- 
cility used only by members of onp sex, 
(Sees. 901, 902, Education Amendmento of 
1972, 86 St&t. 37J^, 374; 20 U.S.Ci 1681, 1682) 

§§ 86.62-86,70 [Reserved] 

Subpart F — Procedures (Interim] 
§ 86,71 Interim procedurcfl. 

For the purposes of implementing this 
part during the period between its effec- 



tive date and the final issuance by Uie 
Department of a consolidated procedural 
regulation applicable to title IX' and 
other civil rights authorities adminis- 
tered by the Department, the proceduial 
provisions applicable to title VI of the 
Civil Flights Act of 1964 are hereby 
adopted and incorporated herein by 
reference. These procedures may be 
found at 45 CFR 80-6—80-11 and 45 
CFR Palrt 81, 

SuBJEci' Index to Tixrx IX Preamble and 
Regulation* 



Access to Course Offerings 143. 55. 56. 57. 58): 
86.34 

Access to Schools Operated by LEA"s. (44 1: 
86.35 

Admissions. |5, 6. 80|, 86.15.86 21 
Affirmative and remfedlnl action. 1 16. 17. 

24|; 86.3(a); (b) 
Administratively separate units, 130); 

86.15(b) 86.2(0) 
Educational Institutions, [301. 8C 15(d). 

86.2 (n) 
General. 86.21(a), 86.2(p). 
Prohibitions relatnig to marital unU pa- 
rental status. [32. 36). 86.21(c) 
Professional schools. 1 30 1, 86.2 (m) 
Pitbllc institutions of undergraduate 
higher education, 86.15(c) 
" Recruitment. 134. 35 j: 86.23 

Specific prohibitions. 86.2 Ub) 
* Tests. (311; 86.21(b)(2) 

Preference In. admission. (351. 80.22 
•Advertising, 86.59 

Affirmative Action, see Remedial and Af- 
firmative Actions" 
Assistance to *'outslde" discriminatory or- 
ganizations, (40, 53J; 86.31(b)(7), (c) 
Assurances, (18 1 ; 86.4 
Duration of obligation. 86.4(b) 
Form. 86.4(c) 
Athletics, (69 to 781, 8*^/11 

Adjustment period, (78). 86.41(d) 
Contact sport defined, 86.41(d) 
Equal opportunity. (76, 77); 8641(d) 
Determining factors. 86.41(c) (I) to (x) 
Equipment, 86.41(c) 
Expenditures, 86.41(c) 
Facilities, 86.41(c) 
Travel, 86.41(c) 
Scholarships. (64. 661; 86 37(d) 
General. (69, 70. 71, 72, 73, 74, 76): 86.41(a) 
Separate teams. (751; 86.41(b) 



BFOQ, (96 1; 86.61 



Comparable facilities 

Housing, (42, 641; 88.32 

Other. 86.33, 86.35(b) 
Compensation, (84,87,921; 86.54 
Counseling 

Dlsoroportlonate classes, (45, 591; 86.36(c) 

Qetoeral, (45, 691; 86.36(a) 

Materials, (45,59]; 8G.36(b) 
Course Offerings . . 
; Adjustment pertod, (651; 86.34(a) (I) 
^ General, (7.431; 86.34 

Music classes, (431; 86.34(f) 

Physical education,, (43, 66, 681 J 

Sex educftUon. (43, 571; 86.34(e) 
Coverage. (61: 86.11 to 86.17 
, Exemptions 

Curdcular materials, (621; 80.42Ca) * 
D 

Definitions. (14, 151; 86.2(ft) to (r) 
Designation of responsible employee, (20, 221; 
86.8(a), (b) 
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Dissemination of policy. (211' 86.9 

Distributron, 80.9(c) 

NoMflcotionof policy, [211; 86.9(a) 

Publications, 86.9(b) 
Dress codes 86.3Ub) (4) 
E 

Education Institutions 
Controlled by religious organization*!. 86. u 
Application, 129, 28); 86.12(0) 
Exemption. [261; 8G.l2(b) 
Education Program and Activities 
Beneftting from Federal nnanclal UiiS.it- 

ance, [10, ll): 86.11 
General, [10, 11» 63): 86.31(a) 
Programs not operated by recipient, r41. 

64]; 86.31(c), , ^ 

Specific prohibitions, [38, 39, 40, 53|: 8u.31 

(b) 

Eflfectlv© Date, [3] ^ 

Employee responsible for Title IX, see "Des- 
ignation of Responsible Employe^** 
Employment 

Advertising, 86.59 

Application, 86.51(b) 

Compensation. 184,92]; 86.54 

Employment criteria, 86.62 

Fringe benents, [83, 89]; 86.66 

Geneml, 181,82,871; 86.61 

Job Classification and Structure, 86.55 

Marital and Parental Status, 86.57 

Pregnancy, 186,931: 86.67(b) 

Pregnancy as Temporary. 
Disability, [85,931; 86.67(c) 

Pregnancy Leave, [86,93,94]; 86.67(d) 
Pre-Employment Inquiry 

Recrultme n t ,' [ 83, 90, 9 1 , 95 ] : 

SexasfcBPOQ, [96]; 86.61 

Student Employment, [ 66 ] ; 86.38 
- Tenure, 66.61 (b) (2) 

Exemption*; [6, 27, 28, 29, 20, 53]; 86.12(b), 
86.13. 86.14, 86.15(a) , 8d.l5(d) , 86.16 

p.- 

Federal Financial Assistance, 86.2(a) 
Financial Assistance to students, (46, 60, 
^ 61]; 86.37 

Athletic Scholarships, [46,64,66]; 86.37(d) 
Foreign institutions, study at [63]; 

80.31(c) / 
General, 86.37 

Non-need scholarships, [62]; 86.37(b) 
Pooling of sex-restrlctlve, [46, 61, 62]; 
86.37(b) 

Sex- restrictive assistance .through, foreign 
or domestic wUls [46, 61, 62]; 86.37(b) 
Foreign Scholarships, wee "FUianclal asolst- 
ancs" 86.37 and "Assistance to 'outside* 
discriminatory organizations**, 86.31 (c) 



Fratcmltlcs/Sororltics 

Social, [63,27,281; 86.14(a) 
. Business/professional, (40, 63, 27, 28)' 
86.31(b)(7) 

Honor societies, (40. 63]: 86.31(b) (7) 
Fringe bencnts, [67; 88, 89 1; 86.56, 86.39 

Part-time employees, (89] 



Cilcvancc Procedure, see "Designation of re- 
sponsible employee", 86.8(a) (b) 

H 

Health and Insurance Benefits and S<*". ices. 

(67. 88.93); 86.39.86.50 
Honor societies, [40, 53|i 86.3UbM''l 
Housing. 86.3 1 ^, 

Generally. ;42]: 86.32(b) 

Provided by recipient, 86.32(b) 

Other hous'ing, [54]: 86.32(c) 



Job Claaslflcation and Structure, 86.55 



LEA'S, (441; 86.35 



M 



Marital and Parental Status 
Employment 

General, [85,93,94]; 86.67 
Pregnancy, (86, 93, 941; 86.57(b) ' 
Pregnancy ad a temporary disability, (85, 

93.94]; 86.67(c) 
Pregnancy leave,^(85, 93, 94]; 86.57(d) 
Students 

General, (49];:86.40(a) (b) 

Pregnancy and ^related conditions, (501; 

86.40(b)(1) (2) (3) (4)'(6) 
Class participation, [50]; 86.40(b) (1) 
Physician certification, (60]; 86,40(b) (2) 
Special classes, [60]; 36,40(b)(3) 
Temporary leave, (60); 86.40(b) (4) (6) 
Membership Practices of Social fraternities 
and sororities, (27, 28, 63 ] ; 86.14 (a) 
Voluntary youth service organizations, 

(27,28.633; 8e.l4(c) 
YMCA, YWCA and others, (27, 28, 63]; 
' 86.1'4(b),^ 

Military and Merchant-Marine Educational 
Institutions, [29]; 86.13 



Pooling, see' "Financial Assistance", 86.37 
Pre-employment Inquiries 

Marital status, (86,96); 8d.60(a) 

Sex, 86.60 (b/ . 



Preference In Admissions, [35):*86.22 

See al60 "Remedial and Affirmative Action** 
Pregnancy, Employment 

General, [85;93,94j; 86.67 ' 

Pregnancyi (85,93,94]; 86.67(b) 

Pregnancy as temporary disability, (85. 93, 

> 94): 86.57(c) - 

Pregnancy leave, (85,93,941; 86.67(d) 

Students 

General, (49, 50]: 86.40(a) and (b) 
Pregnancy and related conditions; [60 1; 
86.40(bj(l) to (5) 
' Class Participation, (50, 55, 581; 80.40(b) 
(1) 

Physical certification, (50]; 86.40(b) (2) 

Special class, (60); 80.40(b)(3) 

Temporary leave, (60]: 86.40(b) (4), (6) 
Private Undergraduate Professional Schools, 

(30); '86.15(d) 
Purpose of Regulation, (331; 86.1 



Real Property, 86.2ig) 
R^icrultment * 
Employment 

Nondiscrimination, (83,91); 80.53ia) 
Patterns, 86.63(b) * 
Student 

Nondiscrimination. (34,35); 86.23(a) 
Recruitment at certain rnstltutlons, 86.23 
(b) 

Religious Organizations 

Application, (29,28]; 86.12(a) 

Exemption, (26): 86.12(b) 
Remedial and AfHrmatlve Action?!, ji6. 17. 

241; 86.3 

-S 

Scholarships, see •'Financial Assistance", 
86.37 

Self-evaluation, [16,22]; 86.3(c) (d) 
Surplus Property (see Transfer of Property 
86.6) 

Duration of obligation 86.4(b) 
Real Property 86.4(b) (1) 



Textbooks and currlcular materials, (52, 70. 

80]: 86.42 
Termination of funds, (10, 11 ] 
Transfer of property, 86,6 * 
Transition Plans 
Content of plans, 86.17(b) 
Dlirerent from Adjustment period, |78|; 
86.41(d); 
Submission of plans, 86.17(a) 

[FRDoc.75-14651 Filed 6-3-75:8;46 ani] 



ERIC 



